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Zimbabweans with humanitarian needs: The special permitting programme only applied to persons
who could prove that they had already been working, studying or running small businesses. While
this is a significant percentage of the Zimbabwean population in South Africa, it nonetheless
excludes certain groups with special humanitarian needs and who may therefore not have been able
to work in the past. These particularly include disabled migrants and unaccompanied children. In
addition to being ineligible for the permits, these groups are likely to be particularly vulnerable if
they are deported to Zimbabwe, since the health, education and welfare systems there remain
largely dysfunctional.

Protecting the integrity of the asylum system: It is problematic to require work or study permit
applicants to give up their asylum status before receiving an alternative permit. Many asylum
seekers may have genuine asylum claims, but still prefer to have a work or study permit — which
does not require constant renewal — to facilitate their integration in South Africa. By losing one
status without necessarily receiving another, they may become vulnerable to deportation in spite of
having a well founded fear of persecution in their home country. Secondly, there have been reports
that Zimbabwean asylum applicants have been turned away from refugee reception offices since the
introduction of the new permitting system, even though the new permits were voluntary and not
intended to replace the asylum option for Zimbabweans. It is worth noting that a Cape Town court
ruled in 2003 that asylum seekers were not required to give up their asylum permits in order to
apply for temporary or permanent residence permits.

Passport bottleneck: The Zimbabwean government has experienced problems in issuing passports
for many years and they have been very expensive. Many Zimbabweans therefore do not have valid
passports. In spite of the special agreement with the Zimbabwean Consulate in South Africa to issue
passports quickly and for a reduced fee, in practice this has been a slow process. As a result, the
majority of applicants in the documentation process were Zimbabweans who had possessed
passports in advance of the process.

Application acceptance bottleneck: The DHA made 45 offices available nationwide to accept the
special permit applications, and deployed a significant number of officials to process applications.
While this scale of resource commitment is commendable, the short time frame for the initiative led
to severe bottlenecks in submitting and processing applications. For example, at the main DHA office
in Johannesburg (Harrison Street), there were several weeks when only 100 applicants per day were
being processed, in spite of thousands of applicants waiting in the street to submit their papers. Such
delays and the fear associated with the strict deadline led to people sleeping outside DHA offices for
several days in order to keep their places in the queue, which in turn led to serious security and
sanitation problems.

Communication: Regular and open internal and external communication by the DHA could have
improved the consistency and fairness of the application process. Within DHA itself, for instance,
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there do not seem to have been clear DHA guidelines on the supporting documents to be accepted
for permit applications — each DHA office instituted its own criteria, leading to confusion and unfair
extra documentation burdens on applicants in some places. There was also limited communication
and coordination between DHA and other government departments such as SAPS, the Department
of Labour, and so on. This led to reported arrests of Zimbabweans with fraudulent documents while
they were waiting to submit them to DHA as per the amnesty, for example. Communication between
DHA and civil society has also been sporadic, limiting the ability of civil society organisations to
support DHA in advising Zimbabwean applicants and the broader public about the correct
application procedures. Finally, communication with the general public, including employers and
places of study, was not very effective, even though the collaboration of these actors is crucial to
enabling the success of the permitting process.

e Corruption: Due to the fear instilled by the short time period, the passport and application access
bottlenecks, and the lack of clear information, corruption and misinformation rackets sprang up
around the permitting process.

The Situation following the Conclusion of the Zimbabwe Documentation Process

The DHA is currently processing the roughly 275 000 applications it received as part of the Zimbabwe
Documentation Process. These efforts are being hampered by the Zimbabwean government’s inability to
meet the demand for passports. Nonetheless, DHA has stated that all permit applications will be
finalised by 31 July, and deportations will resume on 1 August, 2011. DHA has not stated how the appeal
and review process will function under these deadlines, although it has stated that all initial rejections
will be reviewed.

There have also been reports of Zimbabweans being detained, both at police stations and at the Lindela
Detention Centre for illegal foreigners. Some of these individuals have receipts verifying their permit
applications. Moreover, individuals may only be detained at Lindela pending deportation, and
Zimbabweans cannot be deported because the moratorium is still in effect. This means that they are
being illegally detained at Lindela, and also raises the risk that they will be held beyond the 120 days
allowed by law.

Recommendations
To the Department of Home Affairs
e Clarify the strategic and political long-term purpose of the current and all future documentation

processes, and align the operational decisions regarding time frames with these strategic
objectives.
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Emphasise regular communication as an integral part of any special permitting process. This
includes clear communication about standard procedures within the department, as well as
communication with other government departments, civil society, the permit process target
group and the general public.

Ensure that the protective function of the asylum system remains in place and that
Zimbabweans are not excluded from applying for asylum.

Urgently develop a policy, in consultation and coordination with the departments of Social
Development, SAPS, international agencies and local civil society, regarding the protection of
particularly vulnerable groups of Zimbabweans, particularly the disabled, unaccompanied
children and those in need of chronic medication, so that they are not subjected to arrest and
deportation due to their ineligibility for the permitting process.

To the South African Human Rights Commission, the Office for Monitoring and Evaluation in the

Presidency and the Public Protector

Use all mandated oversight mechanisms to ensure that the Department of Home Affairs, SAPS
and all other government departments involved in the permitting process and its effects (such as
the resumption of deportation) are fulfilling their obligations in terms of administrative justice.
Especially ensure that the protective function of the asylum system remains in place and that
Zimbabweans are not excluded from applying for asylum.

To Civil Society

Build coalitions to lobby government regarding the alignment of short-term permitting processes
with longer term regional integration agendas.

Work together to monitor the implementation of permitting processes and to ensure that arrest
and deportation processes fulfil all requirements of administrative justice.
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Human Trafficking and the 2010 World Cup

In the last decade an abundance of publications have called attention to the issue of human trafficking,
addressed by international legislation in the form of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, supplementing the United Nations Convention on
Organised Crime.

The image most frequently associated with human trafficking, and indeed the subject of research
reports, as well as popular films and novels, is that of young women lured or forced into prostitution in a
country far from their state of origin by organised crime syndicates who profit from their exploitation. So
emotive and compelling is the image that the subject of trafficking is fraught with contention, both in
South Africa and abroad.

The Scale of the Problem in South Africa

As outlined in the 2009 CoRMSA report, until 2010, the South African discourse on trafficking was
informed by just two pieces of research.*® Both studies considered cases of human trafficking in the
region and drew very broad conclusions about the causal factors of trafficking and the nature of
trafficking practices. While successful in capturing public attention, generating moral outrage, and
placing human trafficking on the policy-making agenda, these reports were based on estimates rather
than rigorous, quantitative research. A study commissioned from the Community Agency for Social
Enquiry (CASE) in 2003 found that few organisations or government departments in South Africa had
ever encountered trafficking cases, raising questions about the high estimations of the prevalence of this
practice.

The International Organisation for Migration has been actively assisting victims of trafficking in Southern
Africa for the past six years. The IOM’s Southern African Counter-Trafficking Programme (SACTAP) has
during the past four years (2006 — 2010) excelled at training government officials and organisational
representatives in recognising human trafficking and dealing with it, having trained 11000 people.®’ Yet,
during the six years from January 2004 to January 2010, the programme has provided assistance to only
307 victims of trafficking in Southern Africa, of which 57 were children.*®*Given the level of awareness
created through training, and the visibility of the IOM’s assistance (posters are displayed at all ports of
entry and the IOM has a 24-hour hotline), it is likely that this figure is fairly representative of the scale of
the problem.

* Molo Songololo 2000. The Trafficking of Women into the South African Sex Industry. Cape Town: Molo Songololo; Molo
Songololo 2000. The Trafficking of Children for Purposes of Sexual Exploitation — South Africa. Cape Town: Molo Songololo;
Martens J, Pieczkowski M and Van Vuuren-Smyth B 2003. Seduction, Sale and Slavery: Trafficking in Women and Children in
Southern Africa. Pretoria: IOM Regional Office for Southern Africa.

¥ Nordic Consulting Group. 2010. “Southern African Counter-Trafficking Programme Review Report”, Norad, p23.

* Nordic Consulting Group. 2010. “Southern African Counter-Trafficking Programme Review Report”, Norad, p27.
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This contention is supported by findings of the Institute for Security Studies (ISS) and the Sex Worker
Education and Advisory Taskteam (SWEAT) in the sex-work industry in Cape Town. The research, based
on a random sample of 10% of sex workers in Cape Town, found that trafficking was not prevalent in
the sex work industry in Cape Town. Two years of intensive research in the industry failed to reveal a
single victim of trafficking.**Claims of trafficking of women and children as a serious and growing
problem in South Africa should be seen in the light of the absence of large numbers of cases, which
raises the possibility that the scale of the problem may not be as severe as it has been portrayed to be.

Trafficking and the 2010 World Cup

Surprisingly little research has been conducted into the demand and supply of paid sex during big
sporting events," and where the topic has been explored, the focus tends to fall on human trafficking for
the purposes of sexual exploitation rather than on adult, consensual sex work. A recent report setting
out recommendations for the 2010 Winter Olympics to be held in Vancouver, Canada, concluded from
the available data that “[tlhe commonly held notion of a link between mega sports events, TIP
(Trafficking in Persons) and sex work is an unsubstantiated assumption.”® As evidenced by the media
hype over trafficking in Germany during the 2006 World Cup* however, the sensationalism associated
with human trafficking often dwarfs the more mundane, everyday concerns of consensual, adult sex
work — the demand for which may increase in host countries during big sporting events. This was echoed
by research conducted in South Africa regarding the impact of the World Cup on sex work during the
2010 Soccer World Cup.*

The experience of the 2006 World Cup held in Germany provided a blueprint for the 2010 experience in
South Africa. South Africa saw a similar media frenzy over an anticipated link between the 2010 Soccer
World Cup and levels of sex work and human trafficking.* The media and anti-trafficking campaigns
circulated fears that between 40 000 to 100 000 women and children would be trafficked into or around
South Africa for the World Cup. Yet these anxieties were misplaced: the Department of Justice and
Constitutional Development reported at a Parliamentary meeting in August 2010 that it did not find a
single case of human trafficking during the World Cup.**Anecdotal evidence showed that although
demand for paid sex during the 2006 World Cup period increased slightly, it was minute in relation to the

* Gould C, Fick N. 2009. Selling sex in Cape Town: Sex work and human trafficking in a South African city. Pretoria/Tswane:
Institute for Security Studies.

“0 Bowen & Shannon Frontline Consulting. 2009. Human Trafficking, Sex Work Safety and the 2010 Games: Assessments and
Recommendations. Report prepared for Sex Industry Worker Safety Action Group: Vancouver.

! International Organisation for Migration.2007. “Trafficking in Human Beings and the 2006 World Cup in Germany”. In IOM
Migration Research Series, No. 29.; Loewenberg S. 2006. “Fears of World Cup sex trafficking boom unfounded.”The Lancet
368(9530):105-06.

*2 Marlise Richter, Matthew Chersich, Dudu Ndlovu, Gerrit Maritz, Marleen Temmerman & Sisonke Johannesburg, Rustenburg &
Cape Town. 2010. “’Maybe it will be better once this World Cup has passed’: Sex Work and the 2010 Soccer World Cup —
Violation of sex worker human rights persists”. UFPA Research Launch, 30 November 2010, Johannesburg.

* portfolio Committee on Justice. 2010. ‘Trafficking in persons during 2010 FIFA World Cup: relevant Departments on measures
in place’, 21 April 2010. Available from:
http://www.pmg.org.za/report/20100421-relevant-departmentsexisting-legislation-measures-place-deal-traffic
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fears generated before the Cup,® in part due to the proportions of low-budget tourists and the mixed
rather than predominantly male character of World Cup tourists.*

Clarifying the Picture?

To develop a clearer picture of the problem of trafficking in South Africa, at the end of 2008 the National
Prosecuting Authority (NPA) put out a restricted tender for a mammoth research project to develop
baseline data about trafficking. The contract was awarded to the Human Sciences Research Council
(HSRC). Over the next 12 months, the HSRC conducted research to determine the nature and extent of
trafficking in the country. The research endeavoured to uncover more information about both victims
and perpetrators in the so-called trafficking chain.

In the 2009 CoRMSA report, the findings were eagerly awaited, as they promised to provide additional
empirical work to clarify the picture of trafficking in South Africa. The research report was launched
during 2010, ahead of the FIFA World Cup, but regrettably, it added little new knowledge about the
prevalence of the problem and was fraught with methodological and conceptual problems. The report
uncritically repeated many of the claims contained in earlier, poorly substantiated reports,*” and failed to
provide any significantly new data about the phenomenon of trafficking in South Africa.*®

Legislative and Policy Framework

The South African government is obliged, by several international agreements to which it is party, to act
to counter and prevent trafficking. This includes the Palermo Protocol and the ILO’s Convention 182 on
the Worst Forms of Child Labour.*® In 2004, South Africa was placed on the ‘tier-two watch list’ of the US
Department of State’s Trafficking in Persons (TIP) report. Since then, South Africa has worked hard to
shake this status by putting in place structures, processes, and legislation. Some of the activities
undertaken are discussed in detail in the 2009 CoRMSA report. In 2009, South Africa moved off the
watch list and onto Tier 2, defined as “Countries whose governments do not fully comply with the
TVPA’s minimum standards, but are making significant efforts to bring themselves into compliance

with those standards”.*°

South Africa’s progress in the development of national legislation to counter human trafficking was
outlined in the 2009 CoRMSA report. During March 2010 a second draft of the Combating of Trafficking

5 Bowen & Shannon Frontline Consulting. 2009. Human Trafficking, Sex Work Safety and the 2010 Games: Assessments and
Recommendations. Report prepared for Sex Industry Worker Safety Action Group: Vancouver.

“® Gould C. “Moral panic, human trafficking and the 2010 Soccer World Cup.” Agenda 2010; 85: 31-44.

T Human Sciences Research Council. 2010.Tsireledzani: Understanding the Dimensions of Human Trafficking in Southern Africa.
Pretoria: HSRC.

8 see C. Gould, M. Richter and |. Palmary. 2010. “Of Nigerians, albinos, satanists and anecdotes: A critical review of the HSRC
report on human trafficking.”South African Crime Quarterly, No32.

* «Sityation Analysis on the Commercial Sexual Exploitation of Children and Child Trafficking: Mpumalanga.”Johannesburg:
CASE.

®ys Department of State 2009. “Trafficking in Persons Report”, available at
http://www.state.gov/g/tip/rls/tiprpt/2009/123132.htm
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in Persons Bill was released, incorporating some of the changes suggested during the first round of
public consultations, and the Parliamentary Portfolio Committee on Justice and Constitutional
Development called for a second round of public comment on the Bill.

Shortcomings of the Current Draft Bill on the Combating of Trafficking in Persons

Although changes suggested in the first round of public consultation were incorporated into the second
draft of the Bill, a number of issues remained contentious. Perhaps one of the greatest challenges facing
the portfolio committee in finalising the legislation is determining how to accommodate the very
divergent views of civil society organisations and other stakeholders. It also appears as if no costing has
yet been carried out for the Bill.

In its current draft, the Bill still contains a number of ambiguities as far as definitions. For example, the
definition of exploitation is drafted very widely, which creates a potential for confusion. In addition, the
definition of ‘forced marriage’ read together with the definitions of ‘exploitation’ and ‘trafficking’ as they
are currently drafted could lead to the traditional practice of ukuthwala (bride abduction) being
criminalised as a form of trafficking. While legislation is essential to outlaw the abusive and illegal
practice of bride abduction, it may not be fitting to attempt to do so in this piece of legislation. This
became a focus for a number of discussions during the meetings of the portfolio committee.

Another problem relates to the definition of ‘sexual exploitation’, which, read together with the
definitions of ‘exploitation’ and ‘trafficking’, deems all forms of adult sex work to be trafficking. Further,
section 3(b) of the Bill deemed consent to be irrelevant, thus explicitly encompassing voluntary sex work.
An approach that conflates trafficking with sex work renders all sex workers as victims, rationalises a
fairly heavy-handed response to prostitution by the state, and ignores the economic and social contexts
for sex work. Such a view assumes that most, if not all, people selling sexual services are women and girls
who need rescue.’*As such, there is a risk that South Africa will follow the unhelpful historical trend
among governments to equate trafficking with either the transporting of women and girls into sex
work, or to sex work itself.*? This would likely divert focus and resources away from cases of coercion,
turning counter-trafficking work into counter-prostitution work.

The definition of trafficking in this second version of the Bill was much expanded from the previous
version. The definition as currently stated is that

trafficking includes.....recruitment.... by means of .... (j) the giving or receiving of payments or
benefits to obtain the consent of a person having control or authority over another person, or (k)

51 ¢. Gould and M. Adhikari, “Submission to the Parliamentary Portfolio Committee on Justice and Constitutional Development:
Prevention and combating of trafficking in persons bill [b7-2010]”, 19 August 2010, by the Women’s Legal Centre and the
Institute for Security Studies.

52 ¢. Gould and M. Adhikari, “Submission to the Parliamentary Portfolio Committee on Justice and Constitutional Development:
Prevention and combating of trafficking in persons bill [b7-2010]”, 19 August 2010”, by the Women’s Legal Centre and the
Institute for Security Studies.
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the giving or receiving of payments, compensation, rewards, benefits or any other kind of
advantage...for the purpose of any form of exploitation....including the commission of a sexual
offence or any offences of a sexual nature....

This definition is so broad that, if it were to be accepted into legislation, all sex workers would become
trafficking victims; brothel owners could be prosecuted as traffickers; and newspapers and internet sites
that carry personal advertisements for adult sexual services could be prosecuted for the offence of
involvement in trafficking of persons. In addition, the broad scope of the definition would imply that any
woman who was exploited or raped by her husband after a marriage entailing a payment of lobola would
also qualify as a victim of trafficking.>*The law could also be used to prosecute labour exploitation.

With regard to the status of foreign victims of trafficking, some concern was raised that the Bill placed
the onus on the victim of trafficking to prove that s/he may be harmed, killed or trafficked again if
returned to his/her country of origin or the country from which he or she was trafficked. Practically, the
resources and information required to furnish such proof are not easily accessible to private individuals,
making this an unfairly onerous burden.

The Prevention and Combating of Trafficking in Persons Bill is important. It will give effect to South
Africa’s international commitments to counter and prevent human trafficking. It will also provide the
basis for the prosecution of offenders and protection of victims of trafficking. While human trafficking
may take several different forms, the definitions of the current Bill leave questions as to exactly what it
is that the state wishes to combat through this legislation. More precise drafting will be necessary to
ensure that the eventual Act serves a clearly defined purpose. An unambiguous bill will translate into
clear and unambiguous roles for the various government departments and agencies whose
cooperation will be essential for the implementation of the legislation.

The Bill makes provision for the establishment of an Integrated Information System which would include
details of all cases of human trafficking in South Africa. Yet there is no mechanism provided in the Bill for
the sharing of information collected with civil society. This is a shortcoming. NGOs, like government
agencies, need information to inform their interventions and ensure they are of optimal quality. In
addition, research organisations could assist in providing a contextual analysis of data to inform policy
making.

Until the new legislation is finalised, prosecutions of individuals involved in human trafficking can be
carried out using common law provisions and legislation relating to sexual offences, children, basic
conditions of employment, organised crime, immigration, witness protection and extradition.

% |bid.



Recommendations
To Parliament

e Resolve the inherent contradictions between the intentions of counter-trafficking legislation and
the continued criminalisation of sex work. Until sex work is decriminalised, it is unlikely that anti-
trafficking legislation will have the effect of reducing women'’s victimisation. At present there are
real risks to sex workers, clients and brothel owners who come forward to report cases of abuse,
exploitation or trafficking. Decriminalising sex work may also reduce the incentives for
trafficking.

To the Department of Labour

e Promote fair working conditions for potential victims of trafficking. By definition, trafficking
results in labour exploitation of one kind or another. It is thus vital that the Department of
Labour (Dol) is brought into the discussion about preventing and detecting cases of trafficking,
as regular inspections by the Dol of industries where trafficked labour is presumed to be found
would both act as a deterrent and assist in detection. Unfortunately, until the Dol recognises sex
work as a form of labour, it will be unable to investigate cases of exploitation in this industry.
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Unaccompanied Minors

Last year CORMSA reported that while the exact numbers of independent migrant children coming into
South Africa were unclear, it was already evident that the numbers have increased. The largest
proportion of those was from Zimbabwe.* A year later, there is still no clarity on the numbers of
independent (unaccompanied) migrant children coming into South Africa. What we do know is that while
the majority are still primarily coming from Zimbabwe, some are crossing into South Africa from
Mozambique and other neighbouring countries. Moreover, many of the children coming into South
Africa face considerable risks that are not being adequately addressed by current policy frameworks
and practices.

Research currently being conducted by the African Centre for Migration and Society (ACMS) for Save the
Children UK and the United Nations Children’s Fund (UNICEF) indicates that the push factors for the
migration of unaccompanied minors continue to be poverty, pursuit of education, or the illness or death
of a parent. Young migrants are leaving home with or without the approval of their parents to search for
better opportunities in South Africa.

Motivations for Migration

Many of the children in the Save the Children and UNICEF studies reported that their migration decision
was influenced by friends and neighbours, older sibling and other family members. The material benefits
displayed by returning or visiting migrants also had a major impact on some children.

Those coming from Zimbabwe often make long journeys, sometimes from as far north as Mutare to cross
the border. They seldom cross at the border post, and the dangers they face as a result are well
documented (see ‘Human Smuggling’ in the 2009 CoORMSA report). Little has been done to mitigate these
dangerous conditions.

For many unaccompanied minors, the ultimate destination is Johannesburg, where making money is said
to be easy. However, few children reach Johannesburg. Many find themselves in areas close to the
borders and begin the difficult task of finding work and accommodation. As these are scarce and
expensive, children rely on social networks to help them during the first few weeks or months in South
Africa. Migrant children have formed networks to help newcomers.

For many unaccompanied migrant children, most of whom are undocumented, jobs are in short supply.
Finding work as an undocumented adult migrant is difficult enough, and for an unaccompanied migrant
child the prospects are bleak. In South Africa, children younger than 15 years are prohibited from

5 CORMSA. 2009. Protecting Refugees, Asylum Seekers and Immigrants in South Africa. Johannesburg: CORMSA.
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working, but this is nevertheless the intention of many migrant children. Many children reported
working on farms, as domestic workers, running errands and sometimes selling sex.

In many cases, an unaccompanied child’s income must not only support him or her, but also family
members in the country of origin. Their circumstances compel many children to work — sometimes
under exploitative and abusive conditions. Many do not want to stop working, or cannot afford not to
work. They continue working under conditions they consider to be exploitative because they feel they
have no other option.

Access to Education

One of the main reasons Zimbabwean children cross the border into South Africa is in the hope of
accessing education. Although children’s right to education is enshrined in both domestic and
international law, many migrant children are not able to attend school in South Africa. The main barriers
they cite are lack of documentation, and finances to pay for school and the costs related to attendance
(for instance transport, uniforms, and stationary).

The South African Schools Act states that no child may be prohibited from attending school because they
cannot pay fees (Section 5(3) (a)) and that there may be no unfair discrimination in school admissions,
irrespective of whether the child is a citizen.>® Many migrants are not aware of this and neither are some
principals. As a result, lack of documentation prevents many migrant children from attending school.

However, migrant children’s goal of earning money also prevents them from accessing educational
opportunities. The current schooling system, and the harsh reality of having to support themselves and
often their families back home, makes it unlikely that migrant children will attend school. If there is a
real commitment to ensuring that all children have access to education, a creative solution is needed to
accommodate the needs of children who face the dilemma of supporting themselves.

Recommendations

Most of our recommendations from 2009 remain relevant to date.

To the Department of Social Development

e Facilitate access for permanent and circular migrant children to schools and shelters.

e Investigate whether there are sufficient shelters to accommodate the needs of unaccompanied
minors.

5CORMSA. 2008. Protecting Refugees, Asylum Seekers and Immigrants in South Africa. Johannesburg: CORMSA.
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Increase the number of social workers assisting migrant children and provide them with training
on the rights of migrant children.

Initiate a discussion on whether unaccompanied migrant children should qualify for social grants.

To the South African Police Service

Investigate the human smuggling system along South Africa’s land borders towards mitigating
the human rights violations that characterise smuggling transactions.

Support the development of in-house training for police on the rights of migrant children, and
capacitate them to deal legally and compassionately with children in general and
unaccompanied children in particular.

To the Department of Basic Education

Issue a strong statement that all children of qualifying age, regardless of income or
documentation status, can and should attend school.

Investigate reports where schools have excluded migrant children.

Explore options for accessing funding that will cover hidden school costs like uniforms, transport,
etc.

To the Department of Labour

Understand that many children come to South Africa as economic migrants and that special
provision needs to be made to protect them from exploitation and abuse. This can be done by
consulting with NGOs working with unaccompanied migrant children and with the children
themselves.

To Civil Society and Migrant Communities

Develop and support programmes that facilitate access to schooling for those unaccompanied
children who want to attend school.

Assist with the development of integration strategies in schools.
Provide training that will expand work opportunities for older children.

Develop and support programmes that protect young children who are forced to earn a living.
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Intensify health education among child migrants, particularly among young boys and girls
engaging in survival sex and sex work.

Encourage the participation of children in programmes designed to assist them.

Embark on a campaign to educate communities about the rights of migrant children especially
with regard to accessing education and the protection of children from exploitative working
conditions.

Advocate for :

Labour courts to monitor exploitative labour conditions for children.
Campaigns to educate communities about the rights of migrant children, especially with
regard to accessing education and protection from exploitative working conditions.
A police focus on eradicating human smuggling and related abuses.
A directive from the Department of Basic Education to all schools clarifying that no child,
regardless of documentation status, is to be excluded from education.

o Consideration to be given to extending child support grants to migrant children.

Use regional structures such as the Southern African Development Community (SADC) to
highlight the barriers to South Africa’s implementation of children’s rights for migrants.
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Migrant Workers and Labour Conditions

The employment of international migrants has been part of South African economic development for
over a century and migrant workers continue to participate at different levels in many sectors. The
government now recognises the importance of recruiting skilled international migrants in many sectors
where there are scarce skills: health, engineering, information technology and a range of other fields.
While highly skilled professionals are critical to the South African economy, it appears that the vast
majority of international migrants (skilled or unskilled) are involved in informal employment and provide
services in labour-intensive sectors such as mining, construction, farming, hospitality, and security.
Among them are many asylum seekers, refugees, and undocumented migrants. Most of these come
from within the SADC region, especially Zimbabwe, Mozambique, Lesotho, Swaziland, and Malawi. These
workers remain a critical component of the South African economy and, through their remittances and
skills transfers, are central to building regional prosperity. They are also the most vulnerable to
exploitation and abuse.

Migrant workers, especially those at lower skills levels, who are often employed on a casual or
informal basis, have little opportunity to claim work-related benefits and rights. Rampant casualisation
and informalisation of employment arrangements has made it difficult to create decent working
conditions for many workers — including South Africans. The prevalence of this volatile category of labour
has serious implications for the rights of workers and the standards of labour in South Africa. While there
is a need to look at the gaps in terms of legislation, the main focus should be on capacitating the
Department of Labour (DoL) to conduct inspections and ensure compliance.

Migrant Labour Rights and Policy Frameworks

As residents of South Africa, migrant workers are protected by the national Constitution and other
human rights instruments. The Labour Relations Act, for example, protects the right of workers
regardless of nationality or documentation status, so that even undocumented migrants have recourse
to justice in cases of labour disputes or unfair labour treatment. Many are also protected under rules
related to refugees and asylum seekers which guarantee these groups the right to work. South Africa is
also a signatory to the International Labour Organisation’s (ILO’s) Migration for Employment Convention.
The ILO Migrant Workers (Supplementary Provisions) Convention also provides a basis for protection of
migrants.®® However, South Africa is yet to sign the International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families.>

It is also important to recognise that while migrant workers are protected by certain aspects of South
African law, the country’s immigration policy undermines the rights accorded to many undocumented

%1L0.1949. “Migration for Employment Convention (Revised), No. 97”; see also “Migrant Workers (Supplementary Provisions)
Convention, 1975, No. 143, available at: http://www.ilo.org/ilolex/english/subjectE.htm#s16
57 South Africa has not signed the Convention as of 04 October 2010.
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migrants. The Immigration Act criminalises the employment of undocumented migrants,”® which
means that undocumented workers may be reluctant to report unfair treatment at workplaces for fear
of arrest, detention, and deportation. A large number of casual and unskilled workers come from
neighbouring countries and a substantial number of these cross the border informally due to the
restrictive conditions of work permits for South Africa. This category of migrants constantly faces the risk
of deportation if apprehended by police or immigration officials. Many migrant workers who are
arrested at their workplace or elsewhere are unable to claim their salaries or any other employment
benefits to which they are entitled before their deportation, despite the broad embrace of labour
protections.

Working Conditions

Despite a national legislative framework that aspires to standard and fair working conditions, many
workers continue to experience various forms of labour exploitation and unfair treatment. Unfair
employment practices are often wrongly attributed to the presence of migrant workers, but a recent
pilot study by the African Centre for Migration and Society (ACMS) in the construction industry showed
that citizens and non-citizens alike fall victim to such practices.>*The steady transformation of the labour
market through casualisation, informalisation and outsourcing appears to be the real source of negative
employment conditions.

International migrants are often desperate to make a living in the absence of the social support
structures that allow nationals room to negotiate the host country’s labour market. As a result, they are
more likely to be exploited by unscrupulous employers who understand the distinct challenges the
migrants face.

The ACMS pilot study reveals an entrenched practice — virtually an explicit policy — of employing
workers informally and on a temporary basis, without any written contract, with the specific aim of
denying them the benefits and rights associated with employment. Many workers, for instance,
continue to work long hours for less than the minimum wage. At the same time, health and safety is
often compromised at workplaces. In the construction industry, many casual workers work under
conditions that pose a risk to their health and safety. This situation is facilitated by the labour broking
transaction, which allows brokers to abdicate responsibility for the workers they provide, while
workplace managers deny any official employment relationship to workers whose health and safety has
been compromised. The proposed amendment bill to the Labour Relations Act is expected to provide a
clear definition as to who is categorised as the ‘employer’ in such a situation.

Such unfair practices of employment have serious implications for the livelihoods of workers and
standards in the South African labour market. The lack of employment security in a casualised labour

%8 Department of Home Affairs, 2002, “Immigration Act of 2002”
5 Araia, T.; Kola, S.; & Polzer, T. 2010. Migration and Employment in the Construction Industry. Johannesburg: Forced Migration
Studies Programme/Department of Labour.




100

market impedes social security, and the exploitation of migrant workers ultimately impacts on the labour
conditions of local workers. Thus, efforts toward ensuring decent working conditions should focus both
on ensuring employers’ compliance and on promoting rights awareness among all workers regardless of
their immigration status.

Implementation and Awareness of Migrant Labour Rights

One of the ongoing challenges migrants face is that little has been done to ensure that legal principles
are realised through employers’ compliance. However, there are also loopholes in the legislation with
issues such as defining an ‘employer’ and ‘employee’. The new amendment proposal is meant to redress
some of those concerns. However, the proposal on the issue of labour inspection proposes a role for the
South African Police Service (SAPS) in workplace labour inspections.®’ The proposal that police officers
should accompany inspectors is likely to undermine the inspections, as undocumented workers may be
unwilling to inform inspectors of their working conditions due to fear of arrest. There is also the
possibility that police may take the opportunity to arrest undocumented workers under the Immigration
Act, reinforcing the invisibility and related vulnerability of these workers.

There is also a lack of awareness with regard to labour laws, and institutions such as the Commission
for Conciliation, Mediation and Arbitration (CCMA) and the labour courts, among migrant workers.
Experiences of arrest by immigration officials who fail to consider the issue of labour rights may reinforce
the assumption that they have no rights. Even among those who are aware of labour protection, there is
a general disinclination to engage the relevant institutions. For undocumented migrants, government
institutions are often seen as synonymous with arrest and deportation. Thus, such workers tend to avoid
state institutions and may continue to work under unfair working conditions. This state of affairs can
only be mitigated through initiatives by NGOs and the CCMA to promote migrants’ of their rights and the
relevant labour laws and institutions.

Labour Unions

Unpublished ACMS research suggests that migrant workers are by and large not represented in local
labour unions. This could generally be attributed to the failure of unions to reach out to such workers —
and vice versa. While unions recognise the importance of protecting all workers,®* there are some
technical and practical issues that prevent workers from accessing membership. For instance, unions
expect workers to pay their membership fees electronically through their employers, which is impossible
for the many who are employed casually and informally. The political identity of unions in South Africa
deters many migrant workers from seeking to join — unions are perceived as too political to draw
migrants into their constituencies. Furthermore, there were no outreach programmes targeting migrant

60 Department of Labour, 2010. “Basic Conditions of Employment Act, Amendment Bill, 2010”, Available at
http://www.rapport.co.za/Suid-Afrika/Nuus/Arbeidswetgewing-1V-20100808

61 Araia, T.; Kola, S.; &Polzer, T. 2010. Migration and Employment in the Construction Industry. Johannesburg: Forced Migration
Studies Programme/Department of Labour.
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workers according to unions interviewed by the ACMS. Another reason why migrant workers do not join
unions is that their employers threaten to terminate their employment if they do so, in which case they
opt to keep their jobs. Fear of dismissal affects many casual workers, including South African nationals.

Recommendations
To the Department of Labour
e Regular labour inspections should be strengthened and expanded to reach far more workplaces.
However the proposed involvement of the police in these inspections should be reviewed, since
it would undermine the very purpose of such inspection by inhibiting the reporting of abusive
conditions by undocumented migrant workers.

To Labour Unions

e Review membership procedures and payment conditions to allow casual and informal workers to
access membership.

e Proactively engage migrant workers to participate in collective mobilisation and bargaining
processes.

To the South African Police Service

e Consider the labour rights of arrested undocumented migrants and, wherever possible, allow
them to make efforts (such as phone calls) to secure their due benefits from their employers
before they are removed to Lindela for deportation.

To the Department of Home Affairs

e In its efforts to help Zimbabweans (and other undocumented migrants) regularise their stay in
the country, the DHA should recognise self-employment, informal and casual employment as
bases for work permit applications.

e In reviewing the Immigration Act, make provision for procedures to protect the labour rights of
undocumented workers and allow those arrested and detained for immigration offences to claim
any outstanding payments or benefits from their employers.

e In partnership with the Department of Labour or the Planning Commission, conduct a national
skills audit, improve accreditation procedures, and streamline skills recruitment.
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To Civil Society

e Raise awareness among migrants of their labour rights and the institutions that guarantee those
rights, that is, the CCMA and labour courts.

To the Commission for Conciliation, Mediation and Arbitration
e Raise awareness among migrants of the CCMA and its functions.
e Keep records of assistance rendered to non-nationals of various documentation statuses to

enable data to be collected on the numbers of non-nationals accessing CCMA assistance, and the
outcomes of such cases.
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Migrant Sex Workers

Internationally, the links between migration and sex work have been well-established.®* Migrants may
enter a new city and look for various ways to establish a livelihood, to support both themselves and
dependents that remain at home. The informal economy and service sector are often more accessible to
migrant groups — particularly undocumented migrants. Engaging in sex work becomes a viable option for
a number of reasons: it pays relatively better than other service work, has flexible working hours, often
means that the sex worker is self-employed, and does not require formal qualifications or
documentation.®®

Often a migrant’s social networks will assist in introducing her to the industry and assisting her with
introductions to new hotels, agencies or clientele.® Alternatively, sex workers in their place of origin may
migrate to another country or to another province to seek greater economic opportunities or better
working conditions in the sex industry.®The stigmatised — in South Africa, illegal — nature of sex work,
and the unhelpful tendency of governments and NGOs to equate sex work with human trafficking,
means that this population is often misunderstood and excluded.®®

While discussions about migration and sex work are occurring worldwide, research gaps exist about the
nature of sex work in South Africa and about the participation of migrants within the industry.®’Little
information or research is available on the number of sex workers in South Africa, where they come
from, and what their migration patterns are. The sex work research that captures information on
migrancy in South Africa contains information on two areas only: Johannesburg and Cape Town.
Systematic research conducted in Cape Town in 2008 found that 5% of sex workers working indoors
were ‘foreign’.®® Research from Hillbrow in 1998 showed that a relatively small percentage of sex
workers in Hillborow were from other countries — only 11%,% although recent evidence suggests this

82 See, for instance: Bujra JM. 1975. “Women ‘Entrepreneurs’ of Early Nairobi.” Canadian Journal of African Studies 9(2):213-34;
Busza J. 2004. “Sex work and migration: The Dangers of Oversimplification - A Case Study of Viethamese Women in
Cambodia.”Health & Human Rights. 7(2):231-49; Karnataka Health Promotion Trust and Population Council. 2008. “Patterns
of Migration/Mobility and HIV Risk among Female Sex Workers: Karnataka.” Bangalore: Karnataka Health Promotion Trust;
and Agustin LM. 2007. Sex at the Margins: Migration, Labour Markets and the Rescue Industry. London: Zed Books.

% Gould C, Fick N. 2008.Selling sex in Cape Town: Sex work and human trafficking in a South African city. Pretoria/Tswane:
Institute for Security Studies; E.Oliviera. 2011. “Migrant women in sex work: does urban space impact self-(re)presentation in
Hillbrow, Johannesburg?” Thesis submitted for MA degree, African Centre for Migraion & Society, Wits University; Flak, A.
2011. “Fictional representation of migrant women involved in sex work in inner-city Johannesburg: How does self-
representation compare?” Thesis submitted for MA degree, African Centre for Migraion & Society, Wits University.

% Nyangairi, B. 2010. “Migrant women in sex work: trajectories and perceptions of Zimbabwean sex workers in Hillbrow, South
Africa.” Johannesburg: University of the Witwatersrand; 2010; Oliviera, E. op cit; Flak, A. op cit.

® Busza, J. 2004.0p cit.

8 Agustin, L. M. op cit, p11.

87 Richter M. 2008. “Sex work, reform initiatives and HIV/AIDS in inner-city Johannesburg.” African Journal of AIDS Research.
7(3):323-33.

% Gould, C. & Fick, N. 2008. op cit.

6 Reproductive Health Research Unit, Sociology of Work Unit University of the Witwatersrand; Vrije University Amsterdam.
2002. Women at Risk: A Study of Sex Work in Hillbrow.
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percentage has increased substantially.”® A 2010 study conducted in Johannesburg, Cape Town and
Rustenburg around the World Cup Soccer period, with the support of the African Centre for Migration
and Society (ACMS), found that the majority of sex workers are migrants, having moved from either
elsewhere in South Africa or from within the southern African region. The vast majority of sex workers
are female. Many women enter sex work because they have a number of dependants (both children and
adults) to provide for. The World Cup study found that female sex workers had on average two
dependent children for whom they were financially responsible for.”

While the body of research work on migration and sex work is increasing, more work needs to be done.
What is plain — from scholarly literature, reports from organisations working with sex workers, and cases
that have been brought to court — is that a range of human rights violations are regularly perpetuated
against male, female and transgender sex workers.”? As human beings and as workers, sex workers
have rights regardless of the fact that their work is illegal. As such high proportions of sex workers are
migrants, CORMSA is concerned to ensure that these rights are considered and protected.

Sex Work and Access to Services

Sex work is a criminal offence in South Africa and in many neighbouring countries, making these workers
a highly stigmatised and marginalised group in South African society and within the southern African
region.”®Negative social attitudes create barriers to sex workers in accessing social services, healthcare
and legal services, while making them vulnerable to exploitation and to high levels of violence.

Cross-border migrant sex workers experience additional challenges in accessing services, which further
exacerbates their vulnerability to exploitation and violence.”® In South Africa this is linked to the
challenges that cross-border migrants face in accessing documentation in order to regularise their
stay.” Harassment by the police, and police violence, are a common problem — as evidenced by the
assault of a migrant sex worker around the time of a proposed march for sex worker rights on
International Sex Worker Rights Day (3 March 2011). Like many migrant sex workers, the victim refused

& Nyangairi, B. 2010. Migrant women in sex work: trajectories and perceptions of Zimbabwean sex workers in Hillorow, South
Africa. Forced Migration Studies Programme. Johannesburg, University of the Witwatersrand.

™ Richter et al. 2010. op cit.

"2 Gould & Fick op cit; Arnott, J & Crago, A-L. 2009. Rights not Rescue: A Report on Female, Male, and Trans Sex Workers’ Human
Rights in Botswana, Namibia, and South Africa. Open Society Sexual Health and Rights Project, Open Society Institute;
Tswaranang Legal Advocacy Centre; Sex Worker Education and Advocacy Taskforce; & Sisonke and Women'’s Legal Centre.
2010. “Strategy Meeting on Sex Worker Arrests.” Braamfontein, 17 & 18 May 2010; Sex worker Education and Advocacy
Taskforce v Minister of Safety and Security and Others (3378/07) [2009] ZAWCHC 64; 2009 (6) SA 513 (WCC) (20 April 2009);

 AIDS Legal Network; Sex Worker Education and Advocacy Taskforce; Steve Biko Centre for Bioethics, University of the
Witwatersrand; & Reproductive Health and HIV Research Unit, University of the Witwatersrand. 2009. “Submission to South
African Human Rights Commission on sex workers on the public hearings into ‘The Millennium Development Goals and the
realisation of economic and social rights in South Africa™, 6 February 2009.

™ Transnational AIDS/STD Prevention among Migrant Prostitutes in Europe Project (TAMPEP). 2004. Position Paper and
Migration and Sex Work, Available from: http://tampep.eu/documents/positionpaper_migrationsexworkers_en.pdf

™ See CORMSA2009 op cit, Vearey (2008) op cit; Vearey, J. 2011. “Learning from HIV: exploring migration and health in South
Africa.”Global Public Health No.1, 1-13.



105

to seek healthcare services for her injuries for fear that she might be deported if exposed as an
undocumented immigrant.”

For cross-border migrants more generally, documentation status and language barriers hinder access to
government services.”’ The barriers multiply for migrant women engaged in sex work; multiple
challenges are experienced, including access to documentation, fear of the police, violence, and access
to healthcare services.

Police Victimisation

Some rogue members of the police view themselves as custodians of women’s sexuality and lash out at
sex workers with insults and brutality. Some examples from the World Cup research illustrate this:

She [sex worker respondent] had problems with cops because they beat her brutally and
forced her into the [police] van and sprayed her private parts with a spray gun (Sex worker,
aged 30, Cape Town)

I met the police just after | finished selling my body; they scared me and asked me what | am
doing with a male person on the streets this late. He asked me what kind of a person am |
and he insisted that | sleep with him. He asked me why am | not like other women and he
hit me. (Sex worker, aged 21, Rustenburg)

It was bad because they say | bring HIV from Zimbabwe (Sex worker, aged 40, Cape Town)

| bumped into the police and they asked me if | know that prostitution is illegal. Just when |
wanted to respond one of the cops, who was a female, hit me with a fist on my face and |
bled lots of blood. | spent about three days not being able to talk, | was afraid of laying
charges. (Sex worker, aged 25, Rustenburg)

A wide spectrum of complaints have been lodged against members of police who have raped, extorted,
beaten, pepper sprayed and arrested sex workers without charging them.’®In 2009, the Western Cape

7 sally-Jean Shackleton. 2011. “Sex workers arrested, harassed — SWEAT: NGO claims significant police backlash following
protest marches” Sangonet, 10 March 2011, available:
http://www.sangonet.org.za/press-release/police-assault-sex-workers-and-get-caught-red-handed-taking-money-sex-worker

" See CORMSA2009 op cit, Vearey (2008) op cit; Vearey, J. 2011. “Learning from HIV: exploring migration and health in South
Africa.”Global Public Health No.1, 1-13.

" Tswaranang Legal Advocacy Centre, Sex Worker Education and Advocacy Taskforce, Sisonke and Women's Legal Centre
“Strategy Meeting on Sex Worker Arrests” Braamfontein, 17 & 18 May 2010, available: http://sex-work-2010-reference-
group.googlegroups.com/web/Sex+W_arrests+Workshop+report.doc?gda=gC81GVQAAAALVIVLpXx26c3NTFU2U2Gmd8po9p
2ETMRGhKyZVhxaag6A96wVVaYMxPwOHDhWemJpGgx82RDZcMoM731B1qlfVervUohE3YNENN3wMh1Pnc30AWZC50hVI-
f26-QcRqg
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High Court issued a judgment against such harassment in which it interdicted the police from arresting
sex workers while knowing they would not be charged or prosecuted.”

Sex Work, Health and HIV

If sex workers work under unsafe conditions and without proper access to healthcare services, sex work
can have serious health implications both for the sex worker and for the broader society in which sex
work takes place. As such, it is important to empower sex workers to demand safe sex and ensure their
access to healthcare services. Yet the illegality of sex work creates a power imbalance between the men
who buy sex and the women who sell it. This skewed power relationship, reinforced by patriarchal
attitudes, makes it particularly difficult for sex workers to negotiate safer sex and increases their
vulnerability towards STls and violence from both clients and partners.®

Migrant sex workers may also experience difficulties in obtaining the healthcare they need. For women
sex workers who have multiple dependents to support, the pressure of providing for an extended family
— particularly in dangerous context of the sex work industry — may prevent women from seeking
healthcare in a timely manner. For cross-border migrants, lack of documentation is often a compounding
factor preventing recourse to health services. For undocumented migrant sex workers, who are doubly
‘illegal’ — considered both illegal immigrants under the Immigration Act and offenders under the
Sexual Offences Act — the possibility of accessing health services is severely constrained. This situation
poses a threat to their personal health and their family’s livelihood, as well as to regional health.

Migrant sex workers face an increased risk of contracting HIV. Whilst the relationship between migration
and HIV is acknowledged to be complex, the context of migration may place individuals at increased risk
of acquiring the virus. In addition, the limited existing data shows that sex workers are very vulnerable to
HIV. In studies done in 1998, HIV prevalence rates among different sex worker groups were between
45% and 69%.%" It is likely that HIV prevalence rates are now much higher.#’As they face the increased
vulnerability associated with both migration and sex work, migrant sex workers once again face
compounded risk.

™ sex worker Education and Advocacy Taskforce v Minister of Safety and Security and Others (3378/07) [2009] ZAWCHC 64;
2009 (6) SA 513 (WCC) (20 April 2009) Available:http://www.saflii.org/za/cases/ZAWCHC/2009/64.html

g Crago A-L. 2008. “Our lives matter: Sex workers unite for health and rights.” Open Society Institute Sexual Health and Rights
Project:New York.

81 Rees, H., Beksinska, M. E., Dickson-Tetteh, K., Ballard, R. C. & Htun, Y. E. 2000. Commercial sex workers in Johannesburg: risk
behaviour and HIV status. South African Journal of Science, 96, pp. 283-284; Williams, B. G., Taljaard, D., Campbell, C. M.,
Gouws, E., Ndhlovu, L., van Dam, J., Carael, M. & Auvert, B. 2003. Changing patterns of knowledge, reported behaviour and
sexually transmitted infections in a South African gold mining community. AIDS, 17, pp. 2099-2107; and Ramjee, G., Karim, S.
S. & Sturm, A. W. 1998.Sexually transmitted infections among sex workers in KwaZulu-Natal, South Africa. Sex Transm Dis, 25,
pp. 346-9.
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Sex workers’ health is compromised by violence (perpetrated by clients as well as the police®), stigma,
the nature and danger of their work, economic difficulties, and their lack of access to services and
support. All of these factors reduce sex workers’ ability to protect themselves against HIV, prevent HIV
transmission to their sexual partners and clients, and access HIV-testing, treatment and support.

South Africa’s national AIDS Plan — The National HIV & AIDS and STI Strategic Plan for South Africa
2007-2011 (NSP) — recognises the vulnerability of sex workers and includes a number of provisions to
mitigate the risk of HIV for sex workers, including the rolling out of customised HIV-prevention
packages for sex workers and the recommendation that sex work in South Africa be decriminalised.
None of these provisions have yet been implemented. Neither has the custodian of the NSP — the South
African National AIDS Council (SANAC) — taken an official decision to support the decriminalisation of sex
work® despite mounting evidence that it is the most appropriate public health and human rights
response to sex work.®®

Criminalisation and Rights

Public health and human rights approaches to sex work see the ongoing criminalisation of sex work as
responsible for:

Increasing sex worker vulnerability to violence from clients, partners and police;
Creating and sustaining unsafe and oppressive working conditions;

Increasing the stigmatisation of sex workers;

Restricting access to health, social, police, legal and financial services;

A negative impact on safer sex practices; and

Impacting on the ability to find other employment.®®

o gk~ wbdE

The South African Law Reform Commission (SALRC) has spent more than eight years working on the
issue of sex work legal reform. It has released an Issue Paper (2002) and a Discussion Paper (2009) on
‘adult prostitution’, but has not recommended a specific legal model that Parliament should adopt.
Given the compounding effect of migration on sex workers’ risk of rights violations, CORMSA supports
the rights-based call for the decriminalisation of sex work.

8 Fick, N. 2006.Enforcing Fear - Police abuse of sex workers when making arrests. SA Crime Quarterly16, p. 27-33; Fick, N., Sex
Workers Speak Out - Policing and the sex industry. SA Crime Quarterly, 2006.15, p. 13-18; and Gould & Fick op cit.

# Richter, M., Harper, E. & Massawe, D. 2010. “Report on the 2010 Soccer World Cup and Sex Work: Documenting Successes
and Failures.” Available: http://www.migration.org.za/report/richter-m-harper-e-masawe-d-2010-report-2010-soccer-world-
cup-and-sex-work-documenting-succes

% Human Rights Council. 2010. "Promotion and protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development"; Report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, Fourteenth session, Agenda item 3 — A/HRC/14/20; Richter, M;
Matthew F Chersich, Fiona Scorgie, Stanley Luchters, Marleen Temmerman & Richard Steen. 2010. “Sex work and the 2010
FIFA World Cup: time for public health imperatives to prevail.”Globalisation and Health 6(1).
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Recommendations
To the Department of Health

e Sensitise health service providers on patients’ rights, migration, and health in general, through
specialised training sessions and materials about the right to access healthcare.

e Implement the sex work provisions of the National Strategic Plan 2007-2011.The NSP
recommends the implementation of sex-work-specific healthcare services, non-discrimination
and the decriminalisation of sex work.

To the Department of Justice and Constitutional Development

e Recommend the decriminalisation of sex work in current law reform processes. The SALRC
should release its recommendations and model legislation as a matter of urgency.

To the South African Police Service
e Discipline police who harass and unlawfully arrest sex workers.

e Across all provinces, support the Western Cape High Court’s April 2009 interdict against the
practice of arresting sex workers without the intention to charge or prosecute them.?’

8 sex worker Education and Advocacy Taskforce v Minister of Safety and Security and Others (3378/07) [2009] ZAWCHC 64;
2009 (6) SA 513 (WCC) (20 April 2009) Available: http://www.saflii.org/za/cases/ZAWCHC/2009/64.html
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Refugees and Asylum Seekers

Over the last two years, the Department of Home Affairs (DHA) has made significant progress in
alleviating pressures at the refugee reception offices. While asylum seekers still report some problems
accessing these offices, CORMSA is pleased to note that the notorious overnight queues outside most
of these offices have disappeared. In addition to opening interim offices in Musina and Pretoria, the
implementation of the Turnaround Strategy has improved processing times at these offices.

However, this progress has come at a price. Although reform efforts have countered corruption and
promoted efficiency, they have also severely affected the quality of status determination, thus
compromising the integrity of the asylum process.

Access to Refugee Reception Offices

Problems with access have improved significantly, with the exception of the Cape Town refugee
reception office. According to the Cape Town centre manager, this office is considerably under-staffed
and unable to meet the demand for services. Consequently, individuals continue to spend the night
outside of the office in the hope of gaining access. The large crowds outside this office have prompted
the surrounding businesses to file a nuisance lawsuit demanding that the office be moved. In a judgment
issued in May 2010, the Western Cape High Court gave DHA until September 2010 to either deal with the
nuisance issues or find a suitable alternative location. The department has requested additional time to
find an alternative location.

While access problems at other offices are not as severe as in Cape Town, asylum seekers continue to
report problems accessing the relevant services at these offices. Many report:

e being turned away by guards when they arrive for their appeal hearings,
e being unable to lodge appeal requests, or
e discovering that their appeal requests have been lost by the DHA.

The overwhelming demand for appeals, discussed below, exacerbates these problems. Asylum seekers
have also reported problems renewing their documents.

DHA'’s Approach to the Status Determination Process

Gaps in the immigration system have forced many economic migrants into the asylum system as the only
means to regularise their stay. This has created a perception within the department that most of those
applying for asylum are economic migrants who do not require full status determination interviews. At
the Musina refugee reception office, for example, where most asylum applicants are Zimbabwean,
organisations monitoring the situation have reported that refugee status determination officers do not
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afford applicants the opportunity to recount the details of their asylum claims. Instead, based on their
own assumptions about Zimbabwean applicants, officers record that the applicants left their country of
origin for economic reasons. This view is not limited to the Musina office, but seems to be pervasive
throughout the DHA. Even the former head of Refugee Affairs stated in meetings with legal
representatives that no more than ten minutes was needed for status determination interviews involving
Zimbabwean nationals, given that they were “all economic migrants.”

The DHA has made efficiency a priority as it has sought to remove economic migrants from the asylum
system as quickly as possible and address the ongoing backlog of applications. As a recent review of
refugee status determination decisions suggests, the goal of efficiency appears to have supplanted the
fundamental rights protection mandate of the asylum system, resulting in significant rights violations
for bona fide asylum seekers.?® Dismissing the significance of these rights violations, the department has
continued to focus its efforts on combating perceived abuse of the asylum system by individuals whose
real circumstances do not in fact qualify them for asylum.® As a consequence of these priorities, the
asylum system is failing to fulfil its primary purpose: offering safe haven to the bona fide asylum seekers
it was designed to protect.

CoRMSA is also concerned about DHA'’s practice of fining asylum seekers who have not renewed their
permits on time. Refugee reception offices have refused to renew asylum permits until asylum seekers
have paid the fine. While amounts seem to be arbitrary and vary significantly, a recent communication
from the Chief Director of Asylum Seeker Management indicated the following fine amounts: failure to
renew for six days to one year: R1000; failure to renew for more than one year up to two years: R2000.
This leaves asylum seekers unprotected and at risk of arrest and deportation unless they are able to
pay the fine, grossly undermining the asylum system’s primary purpose of protection. While DHA is
entitled to address the issue of late renewals, the current practice is not authorised under the Refugees
Act, does not afford asylum seekers any procedural rights, and is being implemented in an arbitrary
manner. The inappropriateness of such penalties is made all the more evident by the fact that many
delays in seeking renewal are due to inefficiencies at the refugee reception offices. In addition, many
asylum seekers are forced to travel long distances to renew their permits because of DHA'’s incapacity to
transfer files after they have relocated.

The use of fines underscores the punitive rather than rights-based approach that the DHA has adopted.
Rather than addressing problems at the refugee reception offices, the policy targets asylum seekers for
their failures to strictly comply with the terms of the Refugees Act. Similarly, efforts to combat
corruption, such as the mandatory review of positive status determination decisions, have targeted the
asylum seeker, while failing to address practices at the reception offices. In focusing on enforcement
measures, DHA has failed to take into account the ways in which these actions affect the rights of asylum
seekers.

8 ‘protection and Pragmatism: Addressing Administrative Failures in South Africa’s Refugee Status Determination Decisions,’

Forced Migration Studies Programme Report, April 2010.
8 ‘protection and Pragmatism: Addressing Administrative Failures in South Africa’s Refugee Status Determination Decisions,’
Forced Migration Studies Programme Report, April 2010.
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Procedural Deficiencies in the Status Determination Process

As noted in CORMSA’s 2009 report, the prioritisation of speed in the asylum process has afforded little
time for status determination interviews, and virtually no time for adequate country research or quality
decision-making. Nor do the reception offices effectively communicate the nature and details of the
status determination process to asylum seekers. In addition, DHA has continued its practice of
scrutinising all positive decisions to ensure that corruption was not a factor, creating a bias toward
negative status determination decisions. Given that status determination officers do not have sufficient
time to produce a quality decision that can properly support a positive determination in case of a
subsequent review, they have a strong incentive to issue negative decisions, even when confronted with
astrong asylum claim.

This situation has given rise to serious problems with the status determination process, including
violations of administrative and refugee law. A review by the African Centre for Migration and Society
(ACMS) of over 300 status determination decisions from the country’s five permanent refugee reception
offices found the following problems, among others:*

e Errors of law, including
o Failures to properly apply the concepts of persecution, well-founded fear and credibility;
o Applying inappropriate standards of proof; and
o Imposing arbitrary requirements that are not supported by the relevant law.”*

e Failure to provide adequate reasons for decisions as the law requires;

e Practices that prevent decisions from meeting the standards of reasonableness, such as:
o Ignoring information in the claim and relevant country information;
Failing to make any rational connection to the information in the claim;
Using the wrong claimant’s information;
Using unsupported facts, illogical conclusions and speculation;
Selective use of country information, use of outdated country information, and factual
errors;
o Naive reliance on the existence of legal rights on paper in origin countries as evidence of
their realisation in practice.

o O O O

% protection and Pragmatism: Addressing Administrative Failures in South Africa’s Refugee Status Determination Decisions,’
Forced Migration Studies Programme Report, April 2010.

a Specifically, status determination officers have incorrectly added an individual persecution requirement to Section 3(b) of the
Refugees Act, which grants refugee status to individuals who have been compelled to leave their place of habitual residence
‘owing to external aggression, occupation, foreign domination or events seriously disturbing or disrupting public order in
either a part of the whole of his or her country.’
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Although ACMS presented the above findings to DHA in an April 2010 meeting, the department has not
yet taken steps to improve the quality of decision-making in the status determination process. At
present, it continues to prioritise anti-corruption measures and target perceived economic migrants in
the asylum system without due regard for the effects that these priorities have on the core objectives of
the system: the status determination process and the protection of asylum seeker rights.

The Refugee Appeal Board

The poor quality of status determination decisions has increased an already high backlog at the under-
resourced Refugee Appeal Board (RAB). As noted in the 2009 report, the RAB must effectively act as the
primary decision maker rather than as a review body because of the inadequacy of initial decisions. In
some instances, individuals have been unable to get a hearing date because the board has been booked
so far into the future that it has stopped taking appointments. Asylum seekers may wait for several
months to get a hearing, and must wait significantly longer for a decision. The DHA has done little to
address this backlog. Reforms aimed at expanding the board have been promised for at least two years,
but still have not taken effect, leaving the board under-capacitated and unable to meet the demand for
appeals.

The Tshwane Interim Refugee Reception Office

Practices at the country’s refugee reception offices vary significantly, despite strict laws governing these
practices. CORMSA is particularly concerned about operations at the Tshwane Interim Refugee Reception
Office (TIRRO) in Pretoria, and its failure to fulfil its legal obligations. Legal clinics assisting asylum seekers
and refugees have reported that the TIRRO office regularly refuses to issue documents in accordance
with the law. It has consistently denied refugee status to dependents of recognised refugees, in
contravention of Section 3(c) of the Refugees Act. It has also arbitrarily withdrawn and destroyed
documents without providing reasons, and without any regard for the procedural justice requirements
governing these actions. This office has even refused to implement court orders. In at least one instance,
the centre manager refused to issue an asylum seeker permit in direct defiance of a court order
demanding the immediate release of the unlawfully detained asylum seeker together with the issuance
of an asylum seeker permit.”? The asylum seeker remained in detention for an additional number of
days, in contravention of the court order and in violation of his fundamental right to liberty, because of
the centre manager’s flouting of the law. In other instances, individuals have remained undocumented
and subject to arrest, detention, and the risk of refoulement because of the TIRRO office’s refusal to
carry out its legal obligation to issue documents. Individuals have also reported being arbitrarily detained
in holding cells after approaching the office for assistance.

Organisations providing assistance to asylum seekers have repeatedly complained to the Refugee Affairs
Directorate about problems at TIRRO. The directorate has acknowledged that the actions of TIRRO and
its centre manager do not accord with the law. Nonetheless, the directorate has refused to take any

%2 A N v Minister of Home Affairs and 3 Others, SGHC, 2009/22901 (17 June 2009).
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action and has allowed this state of affairs to continue. As a result of the DHA's failure to address these
serious deficiencies at its refugee reception office, LHR brought an action against the DHA and against
the TIRRO centre manager in his official capacity for his failure to provide a refugee permit to the wife of
a recognised refugee in accordance with the law. The manager denied that he was individually
answerable to the court process for his actions and refused to accept service of court papers. In October
2010, in an unopposed action, the South Gauteng High Court declared the centre manager’s actions to
be unlawful and ordered him to provide the applicant with a refugee permit.®

Refugee Affairs Directorate

The situation at the TIRRO office is indicative of a general gap between law and practice, and points to
inadequate supervision by the Refugee Affairs Directorate (RAD) over operations at its refugee reception
offices. The RAD often highlights the existence of certain policies and practices. However, these policies
and practices are not in operation at the reception offices. Key among these is the ability of asylum
seekers to report to any refugee reception office to renew their asylum seeker permits. The RAD has
repeatedly emphasised that asylum seeker records are centralised, and that an asylum seeker can go to
any office to renew an asylum seeker permit. In practice, offices are unable to locate asylum seeker
records, and asylum seekers are told that they must report to the office where they initially applied, or
arrange a file transfer to the new office. Because of its focus on questions of efficiency and corruption,
the directorate has been largely unresponsive to complaints about issues at particular offices, and has
not properly addressed problems that have a negative impact on the rights of asylum seekers. CORMSA
hopes that the new Director for Refugee Affairs will work to address these issues.

Recommendations
To the Department of Home Affairs

e Carry out the review of legal action against the DHA and its staff as recommended by the South
African Human Rights Commission in its 2010 report on issues pertaining to the 2008 violence
against non-nationals.*

e Ensure the status determination officers are given sufficient time and resources to interview an
asylum seeker, do the necessary country research, and write a well reasoned decision that
includes an individualised assessment of the asylum claim and the reasons for the rejection. This
means reviewing the targets currently in place requiring status determination officers to process
a certain number of claims per day.

% Thisis an unpublished case. In order to protect the identity of the asylum seeker in question, it has not been cited.

% South African Human Rights Commission (2010). Report on the SAHRC Investigation into Issues of Rule of Law, Justice and
Impunity arising out of the 2008 Public Violence against Non-Nationals. Johannesburg, South African Human Rights
Commission.
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e Provide status determination officers with adequate training so that they can produce
administratively fair and individualised decisions based on a proper application of the law.

e Establish a review mechanism that ensures that status determination decisions are fulfilling the
requirements of administrative justice and are properly applying the elements of refugee law.

e Eliminate the current review procedures that focus on checking only positive decisions. Establish
a system of random reviews of both positive and negative decisions that ensures that decisions
are being administered in accordance with Promotion of Administrative Justice Act and the
Refugees Act.

e Reduce the burden on the Refugee Appeal Board by ensuring that the Refugee Status
Determination Officers are able to operate effectively and without sacrificing quality for
efficiency.

To the Refugee Affairs Directorate

e Strengthen oversight of the everyday operation of refugee reception centres and institute
disciplinary measures against staff that do not adhere to established policies and practices.
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Immigration Detainees and Deportees

The legal and practical limits of South Africa’s immigration and asylum regime have left many migrants
vulnerable to arrest, detention, and deportation. Despite claims to the contrary, the Department of
Home Affairs (DHA) has done little to improve detention and deportation processes. While deportation
remains a central part of immigration management in South Africa, the processes leading to it often
occur outside of the law and violate the procedural guarantees put in place by both the Refugees and
Immigration Acts, as well as the Promotion of Administrative Justice Act. CORMSA is also concerned
that there is no independent monitoring of DHA’s detention facilities, and individuals working at these
facilities are largely unaccountable for violations of the law and of the rights of detainees.

Arrest and Detention at Police Stations

Under the Immigration Act, both police and immigration officers are empowered to arrest suspected
illegal foreigners, and many initial arrests are conducted by police officers. But the Act and
accompanying Regulations place certain limits on this power, including the following:

e Police and immigration officers must take reasonable steps to verify an individual’s status,
including:
o Allowing the individual to collect documents that are available nearby,
o Allowing the individual to contact relatives who can assist in status verification, and
o Attempting to verify the individual’s status through DHA records.

¢ Individuals may not be held for over 48 hours for purposes other than deportation, including for
the purposes of verifying their immigration status.

e An immigration official must classify an individual as an illegal foreigner in order for the
detention to be extended beyond 48 hours.

A recent survey of detainees at the Lindela Detention Centre showed that these provisions have been
consistently violated.®In general, detainees reported that police had not allowed them to retrieve
nearby documents that could confirm their legal status. Detainees also reported that the police were
either unwilling or unable to verify their status with DHA. Many had been detained for deportation even
though they had not been classified as illegal foreigners by an immigration officer.

Xenophobic attitudes, violence, and corruption also remain significant features of the arrest process. The
threat of violence is exacerbated by the fact that individuals arrested as suspected illegal foreigners are
often held with ordinary prisoners and those awaiting trial, despite the fact that they are administrative

% Amit, R. 2010. ‘Lost in the Vortex: Irregularities in the Detention and Deportation of Non-Nationals in South Africa,’
Johannesburg: Forced Migration Studies Programme.
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detainees who have not been charged with a crime. Almost two-thirds of those arrested as suspected
illegal foreigners, moreover, were held beyond the legally allowed 48 hours, further increasing the
possibilities for abuse. On average, detainees at Lindela spent ten days at a police station before being
sent to Lindela. Some were held for significantly longer.

Lindela Detention Centre

The Lindela Detention Centre is a DHA holding facility established under Section 34 of the Immigration
Act, which authorises DHA to detain illegal foreigners. Although DHA has not published deportation
numbers for 2009, the population at Lindela generally averages around 1000 detainees a day, but may
be much higher at times. The Centre can hold between 4000 and 7000 detainees.”® Men and women are
held in separate sections. Minors under 18 are no longer detained at the facility.

DHA has contracted daily operations of Lindela to Bosasa, a private contractor responsible for meals,
accommodation and security. CORMSA is concerned about the fact that this delegation has blurred the
lines of authority. Detainees report that they are unable to access immigration officials once they are
inside the centre. Detainees who wish to challenge their immigration status must register their
complaints with Bosasa security guards. These guards act as gatekeepers, despite being neither trained
nor authorised to deal with immigration and asylum questions.” In the face of numerous requests,
including one made under the Promotion of Access to Information Act, DHA has refused to provide a
copy of the most recent contract with Bosasa, leaving the precise distribution of authority between DHA
and Bosasa unknown.

Although there is no formal independent monitoring or oversight of the Lindela Detention Centre,
Lawyers for Human Rights (LHR), a legal NGO, is allowed to consult with clients whose names it submits
two days in advance. However, the Department has stopped providing LHR with lists of those detainees
held for over 90 days, a practice that was implemented several years ago through an arrangement with
the Human Rights Commission following a 1999 court decision. In addition, researchers from the African
Centre for Migration and Society (ACMS; formerly known as the Forced Migration Studies Programme)
were permitted to conduct a survey of detainees at the centre. The research was conducted periodically
over a ten-month period until the DHA terminated the researchers’ access without notice or explanation.

While conditions at Lindela are generally satisfactory, violence and corruption continue to be a problem.
The lack of oversight, and the delegation of operations to Bosasa, has made it more difficult to establish
accountability for these abuses. Although conditions are not universally problematic, there are
nonetheless systemic failures to adhere to the legal procedures established by the Immigration Act and
also required under the constitutional guarantee of administrative justice. In several detention cases

% This range is based on the varying estimates provided by DHA and the private contractor running the Centre.

% Amit, R. 2010. Lost in the Vortex: Irregularities in the Detention and Deportation of Non-Nationals in South Africa. FMSP
Research Report, June 2010, Johannesburg. Available from:
http://www.migration.org.za/sites/default/files/reports/2010/Lost_in_the Vortex-
_Irregularities_in_the_Detention_and_Deportation_of_Non-Nationals_in_South_Africa_0.pdf
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brought by LHR, DHA initially opposed the cases but ultimately released the individual in question a day
or two before the court hearing, following several months of detention. This suggests that these
individuals were being unlawfully detained, in violation of the fundamental right to liberty, for several
months, and that their detentions would have continued if not for the threat of legal action.

The ACMS research found the following violations of the law:

e Detention of asylum seekers.

e Failure to properly notify detainees of their classification as illegal foreigners and of the decision
to deport them.

e Failure to inform detainees of their rights of review and appeal.

e Violations of due process in the issuing of notices of deportation, including coercive strategies to
ensure that detainees choose deportation rather than appealing the decision to deport them.

e Extensions of detentions beyond 30 days without providing the proper notifications or obtaining
a magistrate’s warrant as required by law.

e Indefinite detentions in excess of the 120 days allowed by law.

e Failure to exercise discretion in the decision whether to detain.

The Immigration Act puts various procedures in place to limit the detention powers of immigration
officers. The failure to follow these procedures means that these detentions are essentially occurring
outside of the law, with no judicial oversight or protection of the rights of detainees. While officials have
made some effort to respond, for instance by suddenly releasing asylum seekers or those detained for
over 120 days, these efforts have been sporadic and inconsistent. They do not signal a more
comprehensive change in practice or policy.

Detention of Asylum Seekers

The detention and deportation of asylum seekers raises particular rights concerns. Both international
and South African law prohibit refoulement — the return of an asylum seeker to a country where he or
she may face persecution or a threat to his or her life. According to survey research,*® over one-third of
detainees at Lindela are asylum seekers. Where these individuals do not succeed in securing legal
interventions, they are eventually deported without a proper assessment of their asylum claim, and in
violation of the non-refoulement principle.

Asylum seekers are governed by the Refugees Act, not the Immigration Act, and thus cannot be held as
illegal foreigners for the purposes of deportation. In addition, only a refugee status determination officer
is authorised to make a determination on the validity of an asylum claim. Asylum seekers in Lindela,

% Amit, R. 2010. Lost in the Vortex: Irregularities in the Detention and Deportation of Non-Nationals in South Africa. FMSP
Research Report, June 2010, Johannesburg. Available from:
http://www.migration.org.za/sites/default/files/reports/2010/Lost_in_the Vortex-
_Irregularities_in_the_Detention_and_Deportation_of_Non-Nationals_in_South_Africa_0.pdf
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however, are at the mercy of Bosasa security guards. Despite having no familiarity with asylum law,
these guards nonetheless determine whether a detained asylum seeker will be permitted to access an
immigration officer or avail him or herself of the protections provided by the Refugees Act. In addition to
being illegal, this situation places the asylum seeker at grave risk of human rights violations if deported
back to a country where he or she might face persecution or death.

Detentions at the Soutpansberg Military Grounds (SMG) Facility in Musina

The SMG detention facility is located in an old sports hall on the Soutpansberg Military Grounds in
Musina, just south of the Beitbridge border. Following a legal challenge by LHR, the North Gauteng High
Court ordered the closure of SMG on 15 May 2009. The facility was operated by South African Police
Service (SAPS), and was not designated as an official DHA detention and deportation facility under the
Immigration Act. The court declared the facility unlawful on these grounds, and also found that the
conditions of detention, and the detention of children in the facility, were unlawful and unconstitutional.

Although deportations from the facility have stopped, SAPS continues to detain asylum seekers,
including children and pregnant women, at SMG until they can be taken to the refugee reception office
to apply for asylum. The detention of unaccompanied minors is particularly problematic. The
Department of Social Development has not investigated or instituted children’s court procedures for
these minors, as required by law. As a result, these minors receive no assistance from a social worker
and remain undocumented, placing them at greater risk for exploitation and renewed detentions.

The conditions of detention declared unlawful by the High Court have not improved, and detainees are
held in unhygienic surroundings that fail to meet the minimum standards of human dignity. In addition,
medical care and basic medical facilities are lacking, a lapse made more serious by the detention of
pregnant women, some of whom have given birth at SMG. There is also no provision for the needs of
infants who are detained at the facility, such as nappies or milk formula.

With the lifting of the moratorium on deportations to Zimbabwe scheduled for the end of the year,
CoRMSA is concerned about a potential return to the previous state of affairs in Musina, including mass
detentions and deportations. The renewed deportations pose a risk that SMG will once again be used as
a deportation facility, and that individuals will be detained in unlawful and inhumane conditions for
longer periods before being illegally deported.

Recommendations
Full recommendations in respect of arrest and detention can be found in the report by the ACMS at

http://www.migration.org.za/sites/default/files/reports/2010/Lost_in_the_Vortex-
_Irregularities_in_the_Detention_and_Deportation_of Non-Nationals_in_South_Africa_0.pdf
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To the Department of Social Development

e Provide social workers to attend to unaccompanied minors detained at the Soutpansberg
Military Grounds.

To the South African Police Service

e Address illegal practices by implementing accountability and disciplinary measures against
officers who arrest individuals carrying valid immigration documents.

e Avoid the costs of unnecessary detentions by taking measures to encourage police and
immigration officers to allow suspected illegal foreigners to retrieve documents that verify their
immigration status when these are nearby.

e Avoid the costs of unnecessary detentions by allowing individuals to contact family members and
others who can assist in verifying their status.

e Improve conditions of detention at the SMG.

To the Department of Home Affairs

e Improve centralised record keeping from the various DHA offices to ensure that police and
immigration officers can easily verify an individual’s status within the legally required 48-hour
period.

e Streamline operations at DHA offices so that individuals are able to access these offices and
maintain valid documents without encountering bureaucratic obstacles.

o Make sure that all illegal foreigner classifications are done properly and are accompanied by the
required notification.

e Implement checks to ensure that all illegal foreigner classifications have been done in
accordance with the legal requirements of the Immigration Act.

e Release any individuals at Lindela who are not being held for the purposes of deportation. This
includes detained asylum seekers who, by law, cannot be deported until final adjudication of
their asylum claim.

o Alleviate illegal practices by providing every detainee with the notice of deportation form and
allowing detainees to freely select from the options on the form, including challenging their
deportation, without the threat of indefinite detention.
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Provide detainees with the means and opportunity to exercise their legally mandated rights,
including their rights of appeal and review. This includes ensuring that they understand their
rights, have access to pen and paper as well as legal counsellors, and are able to lodge appeals
and requests for review while in detention.

Eliminate illegal detentions by ensuring that the proper warrants are obtained before any
detention is extended.

Release any detainees held in excess of 120 days.
Avoid the illegal delegation of authority by making sure that all detainees have access to
immigration officials inside Lindela, particularly individuals who claim that they will face grave

danger if deported.

Train Bosasa staff on the law and the rights of detainees so that they do not improperly and
illegally prevent detainees from exercising their rights.

Hold Bosasa staff accountable for rights violations and contraventions of the law.

Establish monitoring and oversight of Lindela and Bosasa staff to prevent violence against
detainees.

Adhere to the requirements requiring judicial oversight of all detentions in excess of 30 days.

To Bosasa

Provide detainees with three meals per day at the legally prescribed intervals.

Increase the provision of basic items to enable detainees to meet the minimum standards of
cleanliness and to have access to clean and sufficient bedding.

Ensure that detainees on chronic medications receive these medications while in detention.

Improve access to and quality of care at the clinic, including the range of available medicines.
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Access to Health Services

Over the last four years, CORMSA has provided evidence-based updates on the challenges faced by
migrant communities that restrict their access to public healthcare services in South Africa. These
problems persist. Although undocumented migrants face the greatest challenges in accessing public
healthcare services,” those with documentation also experience problems in accessing basic healthcare,
including antiretroviral treatment (ART).Evidence suggests that foreign migrants are worse affected by
the challenges linked to financial and human resource constraints in the public healthcare system,
particularly the frustrations of frontline healthcare providers.'®

In addition, CORMSA is concerned that the planned end to the moratorium on the deportation of
undocumented Zimbabweans in mid-2011 will negatively impact access to public health and continuity
of treatment for human immune-deficiency virus (HIV) and tuberculosis (TB) as migrants fearing arrest,
detention and deportation will avoid public hospitals and other healthcare services.

On the positive side, there is an increasing awareness in government of the need to attend to the
healthcare needs of migrants, along with efforts to improve the health status of the whole population.
CoRMSA celebrates the creation of a Migration and Health Forum in Limpopo Province with the
participation of the provincial government, the district and the local spheres of government, and various
local and international NGOs.

A Way Forward?

While the problems reported in previous years have not disappeared, CORMSA is pleased to report on a
national process that has begun to engage with these challenges and respond to international
agreements on the need to improve migrants’ health globally, which was expressed by the World Health
Assembly in 2008 through the WHA 61.17 Resolution, which was ratified in a 2010 consultation in
Madrid that brought together international migration and health actors, including United Nations, non-
governmental organisations (NGOs), academia, policy makers, and programmers. '

% See, Jens Windahl Pedersen. 2010. The Promised Land. A Case study of Zimbabwean migrants™ access to healthcare in
Johannesburg, South Africa. Unpublished MA Thesis. Masters in Humanitarian Studies, Liverpool School of Tropical Medicine.
100 5ee Moyo, K. 2010. Street Level Bureaucracy: The Interface between Health Personnel and Migrant Patients at Hillorow
Community Health Centre, Unpublished MA Thesis. Forced Migration Studies Programme: University of the Witwatersrand.
http://hdl.handle.net/10539/8462
In 2008, the 61st annual World Health Assembly (WHA) adopted Resolution 61.17 on the Health of Migrants, which calls on
member states (including South Africa) to promote equitable access to health promotion, disease prevention and care for
migrants (World Health Assembly, 2008). Member states met in May 2010 at the 63rd WHA, to report on the progress made
towards achieving Resolution 61.17. In preparation for this meeting, the WHO, the International Organisation for Migration
(IOM) and the Ministry of Health and Social Policy of Spain, co-convened a Global Consultation on Migrant Health in Madrid,
Spain. This meeting was held from 3 to 5 March 2010 at the National School of Public Health, Madrid.
http://www.who.int/hac/events/3_5march2010/en/index.html
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To take this process further, and to address migration and health in South Africa, the Southern Africa
office of the IOM (in partnership with the African Centre for Migration and Society (ACMS - then the
Forced Migration Studies Programme), the national Department of Health, UNAIDS, and the World
Health Organisation) hosted a two-day National Consultation on Migration Health in April 2010 to
develop South Africa-specific recommendations.

Over 70 people actively participated from national and provincial government departments;
academia; migrant groups; civil society; donors; organs of the United Nations; and health facility
representatives. The final product of the consultation, found in the appendix to this report, is a series of
actionable recommendations outlining a national response to the WHA 61.17 Resolution. The
recommendations were structured around the four priority areas identified during the Madrid
consultation:

1) Monitoring migrant health,

2) Partnerships and networks,

3) Migrant sensitive health systems, and
4) Policy and legal frameworks.

Key lessons have been mainstreamed into the recommendations, and include ensuring that migrants and
migrant communities are involved in health and migration responses, and recognising the various types
of migration: circular, linear, internal and cross-border.

The strength of the recommendations will only be as good as the actions taken as a result. The final
framework provides a degree of accountability for stakeholders and demonstrates the commitment of
organisations in South Africa toward improving healthcare for all, including migrants. CORMSA urges the
identified government and civil society actors to take action to improve the health of migrants in
South Africa.

Recommendations
To the Department of Health

e Develop, implement and monitor an evidence-based, coordinated, multilevel national response
to migration and health. This includes acknowledging the developmental benefits of migration,
ensuring ‘healthy migration’ and engaging with a ‘place-based’ approach to addressing the
diverse health needs and health impacts of the multiple migrant groups present within South
Africa.

e Work towards developing a coordinated regional response to migration and health. South Africa
should take the lead, to ensure that ‘healthy migration’ is facilitated for developmental
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benefits, and work with the SADC secretariat to finalise, ratify and support the
implementation of a regional framework for communicable diseases and population mobility.

To Local Government

e An effective response requires a localised response to migration and health. Although local
government is not specifically mandated to deal with migration, municipalities can incorporate
activities relating to migration and health into their broader ‘developmental mandate.’

Cross-Cutting Recommendations®

The National Consultation on Migration and Health in South Africa illustrated that there is a great deal of
overlap in terms of priorities to address, key actions and lead actors, highlighting the reality that
achieving good health for all is a cross-cutting issue. CORMSA invites all spheres of government,
stakeholders and migrant communities, to acknowledge, ratify and make efforts to implement the
recommendations that emanated from the consultation, which are included in Appendix 1.

e Operationalism the key recommendations generated from the National Consultation on
Migration and Health (see Appendix 1).'%

e Address issues of migration and health beyond the traditional areas of focus, for example
hospitals, clinics and the Department of Health. The areas where migrant health issues are most
prominent may be in areas such as farms, border areas, and informal settlements.

e Ensure the correct and consistent implementation of the policies and platforms already in place,
rather than developing new legislation or policies.

e Increase communication across disciplines and governmental actors and bring in new
stakeholders. Forging connections with international organisations and NGOs would help the
Department of Health serve a broader population and reach invisible groups, as could
partnerships with other government departments.

e Ensure that action responds to the voice of migrants, and to the situation on the ground. This
can be achieved through research; consultations with migrant populations and organisations;
and the partnerships with new stakeholders recommended above.

192 vearey & Nunez. 2010. Migration and health in South Africa: a review of the current situation and recommendations for

achieving the World Health Assembly Resolution on the Health of Migrants. IOM-FMSP. In Press

103 Vearey, J. & Nunez, L. 2010. Migration and Health in South Africa: A review of the current situation and recommendations for
achieving the World Health Resolution on the Health of Migrants. IOM/FMSP Research Report, November 2010,
Johannesburg. Available from: http://www.migration.org.za/sites/default/files/reports/2010/MH_Report_0.pdf
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Access to Education

Access to primary education is a positive right guaranteed by Section 29 of the South African
Constitution. Unlike other protected rights, such as the right to housing, this rightist not subject to
‘progressive realisation’. It is a right accorded to all learners without any discrimination —irrespective of
available resources or other constraints. It envisages a level of access in line with the recommendation of
the Office of the High Commissioner for Human Rights (OHCHR) in its 2006 report on the Rights of Non-
citizens, that “educational institutions must be accessible to everyone without discrimination, within the
jurisdiction of a State party.”*%

However, despite these provisions, asylum seekers, refugees and migrant learners often find
themselves unable to access the public education system in the country. Although no nationally
representative studies have been done of migrants’ access to education, smaller-scale studies have
indicated that high levels of school-age migrant children remain outside the school system (for
instance, 24% of asylum seeker children in 2009).*%

Reports from various organisations indicate that some of the challenges that were noted in the 2009
CoRMSA report persist. These include challenges with applications for enrolment, and a limited number
of no-fee schools in predominantly migrant-populated areas. This is a particular challenge in areas which
are considered to be in a better socio-economic standing. The fact that many non-nationals live in the
same socio-economic conditions in which poor South Africans live is one that is often overlooked.

Member organisations also report that schools regularly refuse admission to asylum seekers and refugee
learners whose permits might be due for extension before the start of the new school year.'* Given the
difficulty of accessing documentation — and DHA’s unwillingness to extend permits well in advance of
their expiration — this tends to unfairly exclude people who are legally entitled to education. This takes
place despite further provisions by the South African Schools Act that “a public school must admit
learners and serve their educational requirements without unfairly discriminating in any way.”

The challenges that non-national learners experience in accessing basic education is an indication that
some schools do not adhere to the principle that primary education is compulsory in South Africa.
CoRMSA and partner organisations appreciate the open engagement by officials from Gauteng
Department of Basic Education in trying to resolve many of these challenges, but more needs to be done
at a national level to ensure that challenges in the education system are addressed.

19% Office of the High Commissioner for Human Rights, ‘The Rights of Non-citizens’, New York and Geneva: United Nations, 2006,

p25
Analysis of the Forced Migration Studies Programme’s Access to Services dataset.
1% Email communication from Jeanette Lesisa, Advocacy and Communication Officer, Jesuit Refugee Service, September 2010
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Other challenges that continue with regard to migrant childrens’ access to education include being
refused the opportunity to apply for fee exemption; inability to pay school fees; not being able to afford
to send children to schools in their feeder area where such schools are private; or being unable to pay
for related costs such as uniforms, transport and subsistence for food during school hours.

Access to pre-school education is another challenge faced by these groups, and particularly where Grade
R is not offered by the nearest public school. Children from families who have little or no means of
support often are not able to attend pre-school, which puts them at an educational disadvantage to their
peers.

CoRMSA and Lawyers for Human Rights made both written and oral submissions to the Portfolio
Committee on Basic Education in 2010 focusing on the challenges facing asylum seeker, refugee and
migrant children with regard to access and quality of education. It is hoped that the Portfolio Committee
will work together with the Department of Basic Education in addressing the concerns raised and
implementing many of the recommendations made. The submission can be accessed at
http://www.cormsa.org.za/wp-content/uploads/2009/05/1Ihr-cormsa-submission_on_education-
february2010.pdf

Recommendations
To the Department of Basic Education

e Ensure that schools comply with its policy that no school may deny a learner access based on the
fact that they do not have the relevant document.

e |ssue a clear policy on the admission of undocumented learners into public schools.

e Ensure that non-national parents are advised of the social protection measures taken to ensure
that asylum seeker, refugee and migrant children benefit from programmes like the Bana Pele
Campaign in Gauteng.*”’

e Consider subsiding pre-school education, especially Grade R.

e Intensify the promotion of social cohesion in schools to ensure that issues of xenophobia and
discrimination are addressed before having adverse effects on learners.

e Develop information material in predominant migrant languages to ensure that information on
access to schooling reaches these groups and that refugee and migrant parents and learners are
able to engage effectively with the schooling system.

Y Thisis a programme coordinated by the DSD in collaboration with the Gauteng Department of Education to assist all learners

in acquiring necessities for school attendance, such as transport and uniforms
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To the Department of Basic Education and Department of Home Affairs

e Clarify the contradiction between the provisions of the South African Schools Act on provisional
admission and Section 39 of the Immigration Act. This is especially important as many schools
rely more on the Immigration Act than the Department of Basic Education policies and
prescriptions with regard to access to education.
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Access to Social Assistance

Section 27 of the South African Constitution provides for social assistance to those who are unable to
support themselves. While CoRMSA applauds the extension of Disability Gants to refugees and the
continued access to Foster Child Grant for refugee children, there are still major gaps that need to be
filled to improve the lives of non-nationals who are unable to provide for themselves.

Reports from organisations in the field indicate that there is a low level of uptake of social grants
among non-national groups. It is also worrying that less than 100 refugees nationally are in receipt of
Disability Grants or Foster Child Grants, although on the positive side this is almost double last year’s
number, which stood at 55 in April 2010.2® This is of special concern in view of the fact that there are
many refugee children who could be benefiting from foster care but are excluded from the system by
bureaucratic hurdles.®®

The burden of caring for asylum seekers, migrants and refugees who are not currently covered by social
assistance has over the years been carried by NGOs, some of which receive financial support from the
United Nations High Commissioner for Refugees (UNHCR). However, this assistance is often insufficient,
covering a limited number of qualifying beneficiaries, and often for a short duration.

In the case of children, another challenge is the length of time it takes to finalise the court processes
involved in placing unaccompanied minors with foster parents. This problem is also faced by children
who are abandoned in South Africa — it takes time to decide who the new caregivers should be. The
delay in placements has been compounded by fears of human trafficking. The Department of Social
Development (DSD) has become more cautious about placing children with people claiming to be
relatives who do not hold documentary proof of their relationship to the child.

There have also been reports of some grants being discontinued because refugees have failed to
produce identity documents within the allotted time period. This has negatively affected the welfare of
refugees who depend on social assistance for their survival. Organisations report that this happens
primarily where refugees are not given clear information during their application about the requirement
to produce a refugee identity document within three months, and the consequences of failing to do so.
CoRMSA is concerned about this, particularly because the Department of Home Affairs has not been able
to keep up with the issuing of refugee identity books. Lack of such documents is also a major barrier to
accessing social assistance for those who qualify.

1% CoRMSA and Refugee Children’s Project, ‘Seminar on Promoting Access to Social Security and Livelihoods for Refugees and
Migrants in South Africa”, 29 — 30 April 2010, Houghton.

These include difficulties establishing the child’s nationality, and contestation over whether DSD or DHA should take
responsibility for assisting immigrant children.
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Organisations in the sector have also reported that there is sometimes some reluctance from refugees to
apply for government grants “because of a perception that UNHCR partners had the responsibility of
providing grants to refugees.”**°

CoRMSA continues to believe that there is a need to extend the Child Support Grant to refugee
children in light of the dire conditions under which some refugee families live, as well as a need to
afford asylum seekers the opportunity to apply for the Social Relief of Distress Grant. CORMSA
welcomes the DSD’s intention to bring the Social Relief Bill before Parliament this year and hopes that
the Bill might extend the social assistance opportunities available to refugees and asylum seekers.

Recommendations
To the Department of Social Development

e Finalise the Social Relief Bill and submit it to parliament for deliberation and public hearings.

e Finalise the Standard Operating Procedures for placing unaccompanied minors with foster
parents, while clarifying the respective roles of DSD and DHA to end current contestations in
practice over which department should assist unaccompanied minors.

e Consider extending Child Support Grants to refugee children as the beginning of a long-term
process reviewing social welfare provision to vulnerable refugees, asylum seekers, and other

migrants.

o Clarify the criteria which would qualify asylum seekers or other migrants for Social Relief of
Distress Grants.

e Improve outreach to refugee and other migrant communities, and publish information on access
to social assistance in predominant refugee/migrant languages to improve the take up of grants
by those who qualify.

To the Department of Home Affairs

e Speed up the process of issuing refugee identity documents to prevent unnecessary suspension
of refugees’ social grants.

10 CoRMSA and RCP Report. Op cit, pp. 10-11.
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APPENDIX 1: RECOMMENDATIONS OF THE NATIONAL CONSULTATION

ON MIGRATION AND HEALTH

Priorities Ensure the standardisation and comparability of data on migrant health; support the
to address appropriate aggregation and assembling of migrant health information; map good practices
in monitoring and delivery of migrant health

Lead NDoH, Stats SA, HSRC, FMSP, SafAlDS, Advocacy: IOM

actors

Key actions | 1.1 Strengthen national health information data system in order to improve continuum
of care for patients on the move and the consistency of data comparability for
governmental planning purposes at all levels

1.2 Establish a set of standardised data collection tools to ensure the comparability of
data collected on migration and health across sectors (i.e. Government, NGO,
academia, etc.)

1.3 Involve migration and health experts in planning for national surveys in order to
collect specific data on migration and health and to address the challenges
associated with collecting data from undocumented populations

1.4 Key research needs:

1.4.1 Analyse how population movement could be prognosed

1.4.2 Map migrant population concentrations to better direct services

1.4.3 Map out existing resources/structures addressing or supporting migrants’
health

1.4.4 Develop monitoring tool for implementation of the WHA Resolution on the
Health of Migrants 61.17

1.4.4.1 Report annually on progress made toward resolutions

1.5 Document key good practices on: health passports; continuum of care; health
promotion service delivery; ARV treatment protocols mental health; SGBV; migrants
in detention;
1.5.1 Include best practices on migration health in the CORMSA report for June 2010
1.5.2 Disseminate documented best practices in existing fora/meetings/seminars,
journals, newsletters;
1.5.3 Use multisectoral platforms such as SANAC platform to share good practices,
(e.g. inclusion Migration Health in SANAC position paper)

1.6

Pilot, review and document capacity building activities and link to good practices
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Priorities Establish and support migration health dialogues and cooperation across sectors and among
to address | stakeholders
Lead Use existing structures i.e. Migrant Health Forum (Gauteng and Limpopo), Migrant Help Desk,
actors SALGA/FSMP, civil society networks, IOM
Key 2.1 Facilitate/strengthen coordination platforms at various levels and stake holders
actions 2.1.1 At national level: Inter-departmental working group on migration
2.1.2 At provincial level, Lead: provincial ODA
2.1.3 At local level, Lead: municipalities
2.2 Compile e-mail ListServe of people/organisations involved in migration and health in
order to better share information
2.3 Increase public awareness around migration and health issues and rights

2.3.1 Encourage migrants to join community committees / boards etc.
2.3.2 Raise awareness among companies and individuals who employ migrants of
migrants’ rights
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Priorities Ensure that health systems are delivered to migrants in a culturally and linguistically
to address appropriate way; enhance the capacity of health and related non-health workforce to
address the health issues associated with migration; deliver migrant inclusive services in a
comprehensive, coordinated and financially sustainable fashion
Lead NDoH and other organisations, using all existing structures
actors
Key 3.1 Sensitise (health) service providers around patients’ rights, migration and health in
actions general through:
3.1.1 Specialised training sessions
3.1.2 Materials about rights to accessing the healthcare system
3.2 Display procedures on how the health system works at facilities
3.3 Address language barriers:
3.3.1 Translate “Patient Charter” and other public health into migrant languages
3.3.2 Strengthen/develop where necessary translation services available in the
hospital and clinic setting
3.3.3 Post welcome signs at hospitals and clinics in South African and foreign
languages
3.4 Care for the carers —Acknowledge that healthcare have a high work load and
recognise that this can affect the quality of service provided
3.4.1 Establish debrief procedures for front-line hospital staff
3.4.2 Encourage recognition of the work done by hospital staff and particularly of
those who stand in solidarity with migrants
3.5 Reduce burden of care on hospitals by sending mobile services to where they are
most required
3.6 Strengthen capacity to use data in the hospital/clinic setting by training hospital staff
on how to use and collect, analyse and disseminate data
3.7 Strengthen health infrastructure and capacity of district health system in order to
provide services to everyone
3.8 Establish neutral body/entity for patients to report on quality of services and care
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Priorities Ensure implementation of national health policies that promote equal access to health

to address services for migrants; extend social justice protection in health and improve social security
for all migrants

Lead NDOH, DHA

actors

Key actions | 4.1 Strengthen adherence to policy

4.1.1 Intensify the distribution of various directives that address health access

4.1.2 Disseminate information to the general population including migrants,
workers, etc. on how to access the healthcare system (i.e. healthcare provision; ID
numbers; patients charter) in relevant languages

4.1.3 Make national policy on health access rights understandable to the lay person
4.1.4 Inform public and (healthcare) service providers on uniform billing system
4.1.5 Verify means to ensure patient are not charged if eligible for free treatment

4.2 Clarify protocol on medical referrals upon arrival at DHA

4.3 Improve budget monitoring/budget development, through use of current local data

4.4 Encourage consideration of migration in all relevant policies

4.5 Ensure all role-players are aware of health rights of migrants (including but not
limited to South African Police Services, correctional services; private sector)

4.6 Advocate to soften regulations around foreign healthcare workers working in South

Africa
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For further information on this report or to learn more about the rights of refugees, asylum seekers, and

undocumented migrants in South Africa, please contact the people and organisations listed below:

Chapter

African Disabled Refugees Anaclet Mbayagu 021 422 0645

Organisation anambay2010@yahoo.com
Agency for Refugee Education, Charles Mutabazi 0216338762

Skills Training and Advocacy coordinator@aresta.org.za
Alliance for Refugees in South George Pambason 021421 2348

Africa gpambason@yahoo.com
Amnesty International, South Africa | Nokuthula Magudulela | 012 320 8155

n.magudulela@amnest.org.za
director@amnesty.org.za

Kitutu

The Black Sash Thandiwe Zulu 0118348361
tzulu@blacksash.org.za

Bonne Esperance Nzwaki Qege 021 691 8664
esperance@mweb.co.za

Cape Town Refugee Centre Christina Henda 021762 9670
christinactrc@telkomsa.net

Centre for the Study of Violence Marivic Garcia 011 403 5650

and Reconciliation mgarcia@csvr.org.za

Christians for Peace in Africa Pastor Thomas-Rene 072 262 5302

christianforpeaceinafrica@yahoo.com

Coordinating Body of Refugee
Communities

Dosso Ndessomin

011 403 4429
nessomin@yahoo.com

Durban Refugee Service Providers
Network

Sherylle Dass

Yasmin Rajah

031301 0531

sherylle@lhr.org.za

0313103578
yasmin@refugeesocialservices.co.za

Excelsior Empowerment Centre

Reverend Albert
Mbenga

021 932 8585
excelsiorcentre@yahoo.com

Keogh

African Centre for Migration and Lenore Longwe 011717 4033

Society info@migration.org.za

Jesuit Refugee Services Thabile Maphosa 0113330980
thabile@jrssa.co.za

Lawyers for Human Rights Kaajal Ramjathan- 0113391960

kaajal@lhr.org.za
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Musina Legal Advice Office Jacob Matakanye 015533 1002
mataks@telkomsa.net
Refugee Children’s Project Ebalo Justin Abale 011 3339266

refugeecp@yahoo.com

Unity for Tertiary Refugee Students

Alice Wamundiya

vicechairperson@utrs-africa.org

University of Cape Town Law Clinic

Fatima Khan

021 650 3775
fatima.khan@uct.ac.za

University of the Witwatersrand Paul Slabbert 011717 8552
Law Clinic Paul.Slabbert@wits.ac.za
Refugee Ministries Centre Stella Mkiliwane 0116228771

stellamk@refugeeministriescentre.org.za

Refugee Pastoral Care

Father Stan

031307 1074
refpascdbn@iafrica.com

Refugee Social Services

Yasmin Rajah

0313103574
yasmin@refugeesocialservices.co.za

Scalabrini Centre

Miranda Madikane

021 465 6433
projectadmin@scalabrini.net

Sonke Gender Justice Neo Mokhudu 011 339 3589
neo@genderjustice.org.za

South African Red Cross Rene Botha 086 117 2727
rbotha@redcross.org.za

Southern Africa Centre for Zoran Alimpic 011 339 2611

Survivors of Torture zalimpic@gmail.com

Trauma Centre for the Survivors of | Miriam Fredericks 021 465 7373

Violence and Torture

miriam@trauma.org.za
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