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o Sneller Varbatim/rm ’ . T officlal capacity of care of the State Attornay, Pretorta. The second
I neller Varbatim . . . .
INTHE HIGH COURT OF SOUTH AFRICA : respondent Is the senlor officlal in charge of the Lindela Detention
- ' . : .
. (TRANSVAAL PROVINCIAL DIV SION ’ Centre, the facliity whete officials of the first respondent detain illegal
. : forelgners prior to their deportation, pending thele return to thalr
16343/06
PRETOQRI ' CASE NO: ' :
2006.06-26 : 5 countries of origin, 5

The present epplication is the second urgent application brought

! DELEVE WHICHEVER 18- NOT APPHGABI.E

) ﬁgpomAB\-:T Ygsa T En JUDGES M/ND within-a matter of days for the release of the applicants. On 17 May
RE
((:)) ggv‘QEVT 2008 the court granted the first order; directing the officlaly uf the

} first respondent to release the spplicants from detention. At that

10 e stage the applicants were allegedly held in tarms of section 41 of the 10

Immigration Act, Act 12 of 2002, (hersinafter referred 10 as "the
In the matter batween

MUHAMED KHAN & OTHERS | Applioants . Act")». The court held that the first respondent’s officials liwad not
ord. 3 . : < somplied properly and strictly with the provisions of the Act and
. Ml'N'STER oF HOME AFFAIRS " First Reapondent | 'consequantly orderad tha release of the applicants., In‘passing the
SENIOR D-FFICIAL IN CHARGE ) . 15 court remarked during judgment that the applicants might be arrested 18
OF THE LINOELA DETENTION CENTRE Second Respondent or detalned again in the future.
) : - itis the appllcant_s' case that when they wera released from the
JUBGMENT Lindela Detention Cantre In tarms of tha first court arder on 19 May

2008, they were Immediately épproached by officlals of the

A Th licants applied on 20 May 2008, by way 20 Department of Home Affaurs, Interrogated and detalned agaln, clearly 20
BERTELSMANN, J: a applicants a ' ' v

of urgency, for thelr Immediate relsase from the Lindela Detention with the objective of deporting them to Pakistan purporﬂl}ig? n

accerdanca with the Act.
Centre,

The spplicants are foreigners, Pakistani natiénals, who sra Another urgent application was launched for their release. The
[

allegediy present in the Rep'ubllc of South Africa without the required : °.°”rt granted a rulo nisi, The respondents were ordered to release the

ission or authotization by the first respondent, The first 28 applicants. Immediately. Pending the return date, the respondents 25
permission . TE st . :

respondent ls the Minister of Home Affairs, cited as such In the © wero further ordered to show ‘sause why they ﬂhm{‘d not be

T ‘
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interdicted from akresting or causing the applicants to be arrested, or
deporting the appncénts or causing the ap}:llcants to be deported,
until-there-had bean'propor compllanse with section 8 of the Act, and
the appiicants had exhausted thelr remedles In torms of that section,
Pending the return date the appllcants were ordared to stay at & fixed
eddress and to réport regularly to the Laudium Palice Sta’tioﬁ. A
‘ On the extended return date the appllcants moved for
Eonﬁrmatlon of the rule, while the respundents sought én order
entitling them to depart the applicants.
In order to be able to determine whether of not tho arrest and
subéequent detention of the applicants was lawful, the relsvant
provisions of the Act must be considered. The sectlbns}hat ara

relevant for purposes of this judgment are ths following:

]

Section B

Revlew and appes! pracadure.

(1) An im'migrati-:an ofﬁt-:er whe refuses entry to any person
or finds any person to be an illegal TQralner‘sh.all'lnfun‘rx
that parson on tha prescribed form that he or she may In
wﬁting request the Minister to review that declsion and
a) It he or she arrived\by means of a conveyance

which Is on the point of departing and Is not to call

at any other part of entry In the Republic, that '

request shall without delay be submitted to ths
Ministar; or }
b}, tn any other case than the one provided for In

paragraph (a), that request shall be submitted to
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the Minlster within three day after that decision.

A person who was refuse;i entry or was fou;\d to be 'an

legal foraigner and who has raquested a review of such

a decision - -

a) in a case contemplated In subsection 1(a), and
who has not recelved an answer to his or her
request by the tlme the relevant conveyance
departs, shall depart on that conveyance and shall
await the outcome of the review outside the
Republic or '

b) in a case cantemplated in subscction 1(b), shall
not be removed from the Republlg befera the

Minister has confirmed the relevant declsion.

Any decision in terms of this Act, other then a decision.

contemplated In subsaction {1}, that materially and

-adversely affects the rights of any person, shall be

communicated to that person In the preseribed manner
and shall be accompenied by the reasons for that
declislon.

An applicant aggrieved by a decisioﬁ contemplated In
subssction (3) may, within ten working days from receipt
of the notification contemplated In subssction (3), make

an application In the prescribed manner to the Director

General fb: the feview or appeal of that deglsion. (My

underllning,)

The blrectqf-G«_an,er_el shall” consider the epplisation
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conteﬁxplat’ed In subsection (4), whereafter he or she
shall either conflrm, reverse or modify thst declslon.

An applicant aggrieved by a doclslon of the Director-
General contemplated in subsaction & may, within ten
working days of recelpt of that declsion, make an
application in the prescribed‘mannér to the Minlster for
the review or appeal of that decision. (My underlining.)
The Minister shall consider the app(icafion contemplated
In subsection {6}, whereafter he or she shall elther

confirm, raverse or modify that declsion.”

"Section 34

Deportation and detention of Megal foreigners.

(1)

07. AUG, 2006 (MON} 15:13

Without the need for a warrant, an Immigratien officer
may arrest an illegal foreigner or cause him ot her to ha
grfested . and shall, irrespective of whether such forelgner
Is arrested, deport him or her or cause him or her to be

departad and may, pending his or her deportation, detain

him or her or cause him or her to be detained in a rmanner -

and at a place determined by Director-General, prbvided

that the forelgner concerned -

fa)  shall be notifled in writing of the decision to deport
him or her and of his or her right to appeal such

declsion in terms of this Act;

(b} may at any time request any uofficer atiending to:

him or her that his or her detention for the purpose

of deportation ba confirmed by a waerfant of &
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Cofxrt,_ which, If not i-ssured within 48 haurs of such
request, shall cause the immediate release of su.ch
foreigner,
{¢) shall be Informed upon arrest or Immediately
* thereafter of the rights sat out In the preceding
two paragraphs, when possible, practicable and
avallable In & language that he or she unde}stands;
{dl  may not be held In detention for longe} then 30
oalendar days without a warrant of a Court, which
on good and raasonable grounqs may extend such
detention for an adequate period not exceeding 20
calendar days; and
{e} shall be held In detention In compliance with
minimum prescribed standards protecting his or her
dignity and relevanjc human righte, A
The detention of a person in terms of this Act elsewhere
than on a ship and for purposes other than his or her
deportatlon shall not exceed 48 hours from his er her
arrest or the time at which such person was taken inte
custody for examination or other purpéses, provided that
If such period expires on 2 non-court day it shall be
extended to four pm of the first following court day.
The Director-Gensral me& order a foreigr}er subject to

deportation to deposit a sum sufficient to cover In whole

or in part the oxpensaes related to hi¢ or har dapsartation,

datention, maintenance and custody and an officer may
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In the 'pre_sc'ribed manner snforce .sucﬁ-ﬁ'ayment of such
deposit,

" Any person who falls to comply with an order mada in
terms of subsectlon (3) shall be gulity of an otrence and
liable dn.convlctlun to a‘ﬂne not exceeding R20 000,00
or to Imprisonment not axceédlng 12 months. .

Any person other than a citizen or a permanent resident

who having been » -

{a}  removed from the Republic or while belng & subject
to an order issued under a law to leave the
Republic, reéturns thereto without lawful authority
or fails 1o comply with such order; or

{b)  refused admlssion, whether bafore or after the
commencement of this Aot, has entered the
Republic,

shall be guilty of an offence and liable on

canviction to a fine or to imprisonment for a

period not exceeding 12 months and may, if:

not already in datention, be arrasted without
warrant and deported under & warrant
Is'sued. by & Court, aﬁd, pending his or her
removal, be detained In the manner and the
place determined ‘by the Director-General.
Any illega) foreigner convicted and sentenced under this

Act may be deported befare the explratlon of his or her

" sentence and his or her imprisonment shall terminate at
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. that time.

A person at a port of entry whb has been notified by an
immigration officer that he or she Is an lllegal foreigner or
In respect of whom the lmmigratlén officer has made a
declaration to the master of the ship on which such
forelgner arrived that such person s an lllsgal forelgner
shall be detainad by the master on such ship and, unless
such master Is Informed by an immigration officer that
such parson has been found not to be an illegal foreigner,
such master shall remove such person from the Republic,
provided that an Immigration officer may cause such
person to be detalned elsewhere than on such ship, or be
removed in custody from such ship and detain him or her
or cause him or her t¢ bs detalned In the manner and at

a place determined by the Director-General.

- "Sactlon 41

Identifieation.

Ts

07. AUG, 2006 (MON) 15:13

When 8o requésted by an immigration offieer or a pelice
officer, any person shall identify himself or herself &s a
citizen, perma'n'ent resident” or forelgner, and If on
rcas;anabla grounds such immigration . officer or police

officet Is not setlsfied that such persun ls entitied to be
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immigration officer or a police offlser about his or her
identity ‘or status, and such Immigration officer or police
offlcer may take such person into custody without g
warrant, and shall tske reasonable steps as may be
prescribed., 10 asslst the person In verifylng his or her
identity or status, and thereaftor, if necessary detain him
or her In terms of section 34.

{2)  Any person who assists & person contemplated In
subsection (1) to avade the processes contemplated in
that supsection, or interferes with such processes, shall
bé guilty of an offence.”

"Segction 48,

QOffences.

{1} (s} Any one who enters or rein’alns,ln, or departs from

the Republic In contraventi‘;n of this Act, shall be

guilty of en offence and lisbla on conviction to'a
fine or to imprisonment not ex'ceeding thres
moﬁths.

2. LT

Ihe Schems of the Immigration Agt.

The Act provides for a varlety of potential shuations that mey
arlse in dealing with persons that are alléged to be or are suspected
of being lllegal forélgners. An lilegal forsigner ls; ao;:.ordlng to the
definition of the term in saction 1 of the Act "a forsignar who is In the

Republic in contravention of the Act.”
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“in the first insténce, a parson regarded as an illegal forelgner

may arrive at & port of entry into the Fiepubﬁc of South Africa ("the

‘Republie”) and may be refused entry by an Immigration officer,

{Section 8{1) of the Act read with section 34{8) and (9]}, Persons
prohibited from entering the Republic sre forelgners who do not
qualify for a visum, for admission into the Republic or for a temporary
or permanent residence permit on the grounds sat outin seation 28{1)
of the Act; or forelgners who have been declared undesirable in terms
of sectk;n 30(1) thersof.

If an immigration officer finds that a person seaking entry Into

South Africs is an fllegal forelgner, he Is entitled to refuse entry to

‘such person. The alleged illegal forelgnier shall be informed by way of

the ‘prescribed form’ that he or she may in writing request the
Minister to review that decislon. (Section 8(1)).

if such‘ llegal forslgner has arrived on a vessel ar ‘other means
of conveyance’ that Is about tv depart the Republic, the request, if
made, shall withaut delay be submitted to the Minister, If the vessel
or other means of conveyance departs from the Republic before the
Minister has made his decislon, the person affected must dapart from

the Republic and awalt the outcome of the request for review outslde

- the Rapublic. {(Section 8(2}{(a})}.

In all other cases, {.e, those.In which the alleged lllegal foreigner
Is inslde the Republio at the time the immigration offlcer finds that he

is an lllegal foreigner, the request for a review must bq'communicated

to the Minister withln three days after the immigration officer's

"dacision, {Sectlon'8{1){b)].
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In such evént, the person affected may net be removed from
the Republic before the Minister has confirmed the relevant declsion,

The present wording of sectlon 8 has bean quoted abave. This
wording was introduced Into the Act by Act 19 of 2004, the
Immigration Amendment Act, It Is important ta note the wording of
this sestion bofore Its amendment, It read ss follows:

' "1, Before making a determination edversely affecting a
person, the Department shall notify the. contemplated
decision and related motivatlon to such affebted‘ persan
and give such person at least ten calendar days to make
represantations, after whish the Depariment shéll notify
such person elther that such decision ha.s been
withdrawn or moqified, or that It shall become effactive,
subject to subsection 2,

2. Within 20 calendar days ‘6f its notiﬂication, the persan
agyrieved by an eff;ctlve doclslon of the Department
may appes! agalnst‘lt - »

E) to the Director-General, who ‘may reverse or
modify 1t within ten ealandar days, faillﬁg which
the decision shall be desmed to have been
confirmed; or

) within 20 ocalendar days of modlﬂc'ation or
confirmation by the Director-General, if any, to the
I;Alnlstar, who may reverse or modify 1t within 20
salendar days, failing which the decision shall ha
deemad t6 have peen conﬂrmad and be final,
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pm\?ldgd that In ex'ceptlonal clroumstances or

when such person t';tands to be depdrted 85 a

consequence of sych d«.ec‘ls»lun .

)] the Minlster may extend such deadline; and

(i} &t the request of the Department the
Minlster may request such person to post a
bond to dafray his or her deportation costs,
1 epplicable; or

fe}  within 20 calendar days of medifleation or

confirmation by the Minister, if any, to a Court,

which may suspend, reverse or medify it in

accordance with its rules,

8. If not appealed In terms of subsection (2), & decision of
the Department is final, subject to section 37 of this Act.

4,  Any person adversely affeoted by a decision of the
Department shall be notified In writing of his or her rights

*  under this section and other preseribed matters and may
not be deported bafore the relevant decislon Is final,

B. Notwithstanding subsection {1}, as soon as notified to
the person concemed In terms of subsection (4}, tha
dacislon of an immigration officer refusing entry into the
Republic shall be. effectlve'fur the purposes of subsootion
{1) and fina!l for purp;ases of deportation but su‘blect 10
subsections [2) and (3)."

The aection was emended by the lmmlgrution Amendment Act

and came into effect shortlv after the Consrltutlonal Court - Judgment
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and Another 2004 (4) SA 128 {CC) was deliversd, in which the
provisions of section 34(1), (2), (8) and {9} of the Act wara held to be
constitutionally compatible, subject 1o an additien to subsoection 8!
being read in, It Is svident that the amended section restricts the right
of & person affected 'by a devision of an »Immigratlon officer to hav
the l;natter considered by higher authority solely to an admlnistratlvT
process, that ends with an application to the Minister.

On the other hand, however, the amanded sectlon expressly
Intraduces the options of either review or an appeal, that may be/
directed 1o the Director-General or, eventually, to the Minister, The

_ original version provided only for representations and an appéal to the
Director-General ur the Minlster. Although the expross right granted (
to an affected person to appeal to the High Court against a negative ! !
dacislon by the Minister has been erasad from the Statute, it s clear '
that secess to zha. counts has nét been restriated, a.ltho'qgh the -
affected person may now anly be ahie to Institute reylew proceedings
that are purely administrative In natura, -

During argﬁment the question arose whethor the Legisiature’s
intention In framing the amended section as quoted abhove was 1o

. anable the affected person to object to the merits of the Immigration
ofﬂcar 5 decision by way of an appesl; and could ralse matters
extraneous_ to the record of the proceedings by way of a review, such
8s, e.¢. blas on the part of the Immigration offlcer concerned agalnst
the affected parson.
Although the wording Is not without difflgulty, the Legl.s(ature
07. AUG. 2006 (MON) 15:14
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clearly Interiged to ens'ure that the full range of administrative reviews
and appeals was avmlable to an affected person. From-the amended
wording itis also clear that the affected person Is entitled to be fully
informed of every administrative step that might be taken to secure
a re-hearing of the matter by higher authority. This would be In
compliance with the Promation of Administrative Justice Act 3 of
ZOOQ.

While subsections (1) and {2) of secﬂon 8 deal with persons
who ara refused entry into the country, and make express referance
' a prescribed form through whish the relovant Information
goncerning any right to appeal or review must be canveyed 10 the
affected person, subsection (3) décrees that all other Information of
an adveras nsture must be conveyed to the affestad person I writing.
Subsactton (4} states that the person concerned may make an
apblication for review or appeal "In the prescribed manner". The
presoribod manner abviously refers to the forms that are published in
terms of the Regulations under tha Act, These ara designed to record
the information which the respandent’s officials must convey to the
affected parson, They also inform the affected person how the
review or appeal procedure 1o higher authorities should be Instituted,

Decisions of an adverse nature, other than those contemplated
In subsections (1) and {2) of saation 8, ara primarily declslons that
may be taken in terms of sectlon 28, the withdrawal of a permanent
residents’ permit (subsection 29) and declaration as & prohibited or an
updeslral:_;le person {sectlon 36): section 32 (Megal forelgners must
depart or shall be dapotted); sectlon 34 (Depo.rtation and detention of
COM?:&UNICATXON No. 5
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lilegal fore%gners) and seétion 41 (identification of ‘a“;'aerson’s status
or identlty},

For present purposes the provisions of seotion 41, seotion 34
and section 8 are impartant, Section 41 decreas that any immigration
offlcer or a police officer may reqdlré any person to identify himself 5
or herself as inter alia a foreignar. If the officer cancerngd suspects '
on reasonable grounds that the affected person Is an lilegal foraigner '
he may interview and take such person into custody without a
warrant, The Interviaw is obviously aimed at establishing the affected
persan’s status relative to his or her entitlement to be In the Republie, ., 10
The affected gérson must be as§lsted In the task Of, veritylng her or i
his status. If necessaty; the person concerned can be det‘ained by the |
officer In terms of gection 34, The original detention or arrast, i.e. \
before s decision has been taken that the_: affected person is Indeed an |
illegal foreigner, must terminate after 48 hours and may only endure \ 16
hayond this time limit if a decision to deport the lllegal forelgner has \
Indeed bearr 1aken. (éee Scetion 34(2)).

Sectlon 34 contalns drastic prbv{sions. for dealing with lllegal
forelgners who are about to be deported, They may be arrastec_i
without a warrant snd, provided that the decision to deport has been 20
taken, they may be detalned for 30 days without a warrant of a-court,

Such warrant, If obtalned, may extend ﬂie period of detention for &
maximum of 80 days in total {sectlon 84 {1){d}}, Detaineas have no

automatic right to be brodght befora a court ather than to request an

attending officer to have the detention confirmed by 8 warrant of the | 25

]

t

court, which must be obtained within 48 hours of the requast, falling

”~
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which the, detainee is enﬂtled 1o his ar her lmmediate relegas (zection
34(1}{b}, The nffected person is entntled to be !nformed of his or her
rights In terms of the various provisions of the Act as expressly '
provided by seotion 34{1)(c) and 8(&) The Information. so provided-
must obviously be full and complete and couched in a fashlon that the
detalnee understands. For this purpose the first respondent has,
publishied prescribed forms in the form of annexures to regulatlons,
the last of which regulations were published on 27 June 2005 }
The lawfulnass of the anolicants’ detentian, g
The arrest of the applicants is com.mon cauge, so is thelr
detention. The onus to prove the lawfuiness of the detention Testy on
the respandents. Fram the affidavits filed by the first respondent's
officlals It appesrs that tha applicants were approashad lmmediéteiy
after their release from the Lindela facliity and were asked to {dentfy
themselves Thay produced documentatlnn. with the exception of
one of thalr number who slleged that he had lost his documents. This
documentation did not satlsfy the officlals that tha spplicants waere
lawfully In the Republic. They were informed of this fact and
requested to roturn to the detention centre 1o enabls the officlals to
verify their status. . This was done In terms of section 41 of t:he Act,
After they had been offered any asslstanca they mlght require,
which thay allegedly deo!ined, they are alleged to have Informed the
officlels that they had no further Informatlon avsliable 1o prova their
status, Their documen_‘caﬂon‘ls alleged by the officlals to have been
fake. The officlals infarmad 'them there‘aﬁer that they were not

satlsfisd that the applicants were lawtully In the Republic, whish tlie
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applicants are sald to have admitted. | should add v. it the coutt has
only the version of the respondents’ officlals before it. None of the

' npplicants swore to gn affidavit in thess prosesdings. Thay were
represented by a friend, Mr Malik;

The applicants were thereatter arrested In terms of section 34,
A warrant was zssued to the head of the Lindela facility in terms of
which he was ordered tu detsin the applicanta with speoifio reference

to section 7(1){g) and 34(1) of the Act read with regulation 28(1)

published in terms thersof. {Section 7 deals With the matters that the

Minister may determine by regulation,)
The applicants were served with notices contained In a form
identifled as B1-1 724, purportedly issued in terms of section 34(1){a)

of the Act read with ragulation 28(2) The relevant part of thle form

reads as follows:
"In terms of section 34{1){a) and (b} of the Act, you have tha
fight to appea‘l the declslon to the Director-Genaral in terms of
section 8(4) of the Act within ten days from the date of recsipt
of this notice and at any time request any officer attending to
Yau to have your detention for purposes of deportation
confirmed by a warrant of the court. '

Should you chaose not to exercige the rights mentioned above,

you shall be detalned pending your deportation. Should yau

howaever choase to sxercise the rights mentioned above, You
shall ramaln In custody and may nat be deported pending the
autcame of the appaeal or the confirmation of the warrant of

datantion by the court, You will not be allowed to return to the
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Republic, unless you have obtained the -necessary lowful
authority In thls regard. ' . V
Acknowledgement of raccipt of notification:

I hereby acknawledge recelpt of the orlginel notification of

dapartation In which my rights in terms of section 34(1){a) and

{b} of the Act were explained to me,”

All the applicants are sald to have walved their rights to an
Epp;aal or an application for a confirmatery warrant of detention. They
are also said to have chosen to awalt thelf departatian In custody.

The respandents contend, on the basls of these facts, that the
applicants’ arrest and detention was lawful. This submission cannot
be ontortalned. Tha provislons of the Act have not been correctly
applied,. Several material errors oceurred in the Intarastion botweean
the applications end the first respondent’s representatives that render
the. detention unlawful,

in the first instance the first respondent’s officials failed to
apply saction 8 of this Act as It hag been judicially interpreted In two
declelons of this division. In Arisukwy and Others v Minister of Home
Affairs and Another 2003 (8) SA 599 (T), De Villiers J hold.that the
currant sectlon’s predecessor, section 9 of the Allens Contrdl ACt 96
of 1991, must be complisd with befare an alleged illegal alian may be
errested. The same finding was made in respect of the cutrent Act’s
section 8 by Southwood J, In Mo};ammed v Minlster of Home Affairs

and Another case number 41182/05 {not yat reported). Both

'declslons hald that ence an official had dectded that & forgigner was

.ll!egany 1A the country and the foreignsr had been informed of thay
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fact, the toreigner must be informed of his rights in terms of the ¢
relevant saction, The f‘orelgner' Is entitled, as a matter of law, not to :
be detained Immediately after his having been informed of tha
declsion to deport him, but 1o exerclse his rights elther 10 appeal to '
the minfster or g apply to the Diregtor General to review of appeal the '
decision tg deport him elthar in torms of gection 8(5) and 8(2} or|
saction 8(4) without and before being Incarceratad,

1

It foliows that the information conveysd 10 the applicants by

first respondent’s offioials in the form B1.1724, the material partions

of which have been gquoted above, Is Ingarrecy and mislsading In its
most important barts. The assertion that the state is ehtltled to detain
the allegeg llegal forelgnar fegardiass of his rights In terms of sectian
8 Is In confiict with the provisions of the Act and therefore invali&.’
It is also unlawful to require the person concemed to make a decision
Immediataly once the form s blaced befora him or her wh,(.ather to
8ppeal or laungh a review or not, Tt::e AGt expressly allows the person
affected to exercise the fight to approach thelf%nlster or the Directorf
Geners] by way of an'appeal ora review within a speciflad numbaer ot
days, as quoted abovye,

The potential deportee is given a period of three or ten days
respactively, 1 consider his or her positian. Duting this parisd of
deliberation the atfected person jg net %o be held In custody, This is
the reason why seation 34(2 allows only a 48 kour time period of the
detaention of 4 foreigner whose sojourn in the Republic has not yat
been doclared to be llegal, To inform the affected parson that she or

he will remain in custody before the perlod hag explred during which
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such pé}éon'méy exer&ise_ the right ta apbeal orto apply for a review,
amounts to s digtortian of and therefore a denial of the alleged lﬂegél
foreigné;r's rights. C

In additlon the first respondent’s officlals clearly followed the

practise of demanding the detsinse’s decision whether or not 1o

- 8Ppeal or to launch 2 review immediately while the form was belng

completed, 5o that the decision could be recorde& there and then,
This too Is unlawiyl.

Lastly, the férm fails to draw the alleged liegal foreigner's
attention 'to the right to havo the offlcar’s decizion taken on review,
Again this is & fajlure 'fo put the potentisl deportes fully into the
pictura_ of all riglts he or she may exercise, This Is unlawful,

Thera are important reasons why the affected parson should ba
given the right 1o cansider his or her decision How 0 react to an
official's declsion to deoclars her or him an llegal foreigner while she
or he Is free, The efficer's decision to declare the person concerned
on illegal foreigner, and the Spectra of a consequent deportation,
constituté severs Inroads into the affacted person’s rights to privacy,
bodlly Integrity and freedom of movemant, and often also Inroads into
the right 10 earn g living, the right not to be dlscrimiﬁated agalnst and
the right 1o choose one’s abode,

The powers sntrusted to Immigration ofticers are much wider

and more invasive than those granted to police officer In terms of

“the Criminal Procedure Apt E1 of 1877." In facr the Immigration

officaers’ Powers are draconian, Neither the decision to 'dgport &

fore‘lgner nor the cfécision to declare a person an illegal forelgner is
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subject to automatio control by an independent tribuiial, An arrest by
& police offiger In termé of the Criminal Procedure Act |s oversean by
2 court bafars whom an srrestad parson must bs biought within 48
hours after such arrest, South Afrlea’s correctlonal Institutions are
subject to inspection by the staff of the Office of the Inspecting
Judgs, the Inspecting Judge himself and independent prison{vlsitors
appointed on a voluntary basla by the affico of the lnspacﬂng judge.
(See Chaprerg |x and X of the Correctional Services Act, 11171 998,)
The inspecting ji;dge, his staff and Independent prison visitors alse
report on the sonditions of the Institutiong where prisoners are kept.
There is ng such provision in tiye Acte Nor Is thare any control over
any arrest effecteq by an officer for the detention of the legal
foreigner pending her or hisg deportation In terms of the Act,

The Criminal Procedurs Act BT of 1977 réqulre.é an arrestard
person and an accused to be informad fuﬂ.y of his ar her fights to
remain sllent, to legal representation and to bail, No such provisions
exist in the Act,

The fespondents argue that they are entitled to- detalq the
applicants untj| they are deported. it must be underlined that not ane
of the applicants has been charged criminslly under section 49 of the
Act.  Thay did not recajve any legal advica when they were
questivhed by the respondents’ officlals, nor wete they glven any

assistance when they were required to decide whether ot not to

~challenge the decision to deport them, Glven the drastie natre of the

docisions taken by the respondenta’ officials, thls is disquilating.

The Act does not Oblige the respondents’ afficlals 1o detain a

07. AUG. 2006 (MON} 15:19 COMMUNICATION No. 5 PAGE, 21

]

10

1a

20

25

.

. 1834 4 22

LI

' _ 0119625588
. JUDGMENT

deportes. In su{tébls c'lrcumstanees, a departee can maks his or her
‘OWnN arrangements to leave the c.ountry.. 4 '

No resson has beon advanced why the first respondent’s
officials chose the most drastic remedy avallable 10 them by detalning
the applicants, It is common cause that all the applicants ware
engaged In commercial activities when they were first arrested and
détalned. The Immigration Act doss not pravide for legal presentation
of a detalnes, nor does it damahd of the.police officer or Immigration
otfficer who arrests or detains an alleged illegal torelgner to Inform
the.m of a right to legal representation.

Itis for these reasons that the provisions of the Act must be

Interprated as harrowly and as festrictively as the wording allows,
None of ths !nteractidns between the officer and the potential
departee ars subject to Independant contral,

These procadures ara

. oonsaquently aiso In conflict with the Optional Pratocol to the United

Nations Convention against Torture and other Cruel, Inhumane ar

Degrading Treatment or Punlshment, The convention entered into
force on the 26th of June 1987; South Africa is a signatory therote,
but ot yet to the Optional Protocol, although signature may -weIl be
Pending, The Optional Protocol requires /nter aja outsiders,
Independent persons, ta visit places of détenﬁan such &e Lindela,
Given the drastic nawire of the powers granted to Immigration
officers, the affected person must have the opportunity to‘ deliberata
in private and in freed.om with"access to friends, family and advisors

v;/hether Or not to appeal or to apply for a review of the declsion o

. deslare him or her an lllegal forelgner or to deport the perfson. The
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5teps that must be taken to exercise the right 1o appeal should not be

" taken in-the gloom of Incarceration, . The datalnoe’s right to

communicate with the authotities shoufd not be urﬁlted to an
approsch to an atiending officer before the time limit set for the
exercise of his rights, unless thils is absolutely essential,

. In the light of the Incorract Information glven to the spplisants
by the officlals, thejr purported daclsion not to appeal and to remaln
in custody pending deportation cannot be accepted as vaild In law,
his unreslistic in the extreme o suggest that they would have ciwosen
to remaln In custody had they been correctly informed of their right
10 contemplate their next step In freedom and in ptivacy. The
detention of the applicants was unlawful and must be set aside,

I make the following order:

. Paragraphs 2{a), 2{b) and 2{c) of the vrder granted on 20 Ma{r
2006 are confitmed. The applicents are set frae ang first
féspondent must pay the costs,

+ ~ Costs are to be caloulated on the party and party scals,

The counter application is dismissgd with co;sts.

. The other provisions of the interim order fall away,

----------

DATE OF JUDGMENT: 2006-06-26
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