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Fact Sheet: Migration In and To South Africa

Terminology

Because different categories of migrants have different rights, it is important to use accurate terminology when speaking about migration: 

· Migrant: any person who currently resides at a different place from where they were born; or any person who has recently moved from their habitual place of residence. There are internal migrants who move within South Africa (e.g. from rural to urban areas or between cities), and international migrants who cross borders when they move. 
· Internal migrant: by far the largest number of migrants in South Africa are domestic migrants, who move within the country, often from rural to urban areas. Although as citizens they have legal documents, they face many of the same difficulties in accessing public services and employment as foreign migrants. They also pose similar challenges for municipalities and government departments planning public service provision.

· Refugee: is an often mis-used term because of the difference between its legal and colloquial meanings: 
· The first is an administrative meaning, which is a person who has been granted asylum and given refugee status by their host state.  Under South African law, this is something done only by the Department of Home Affairs.
· The second meaning derives from the United Nations Refugee Convention: person who ‘owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.’ (UN 1951 Convention, and SA 1998 Refugee Act).  In South Africa, this definition has no legal power until an individual case is considered by the DHA.
· According to the OAU OAU Convention Governing the Specific Aspects of Refugees, a refugee is ‘every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality’ (OAU 1969 Convention, and SA 1998 Refugee Act).  Under this definition, almost everyone currently leaving Zimbabwe should qualify. Yet again, it is only a host state—in this case South Africa—who can determine if someone legally qualifies for refugee status.  

· The definition of a refugee is explicitly related to the experience of political persecution. While the term ‘economic refugee’ is sometimes used by the media to describe persons fleeing extreme hardship, this is not a legal term.
· Asylum Seeker: a person who has lodged a formal claim for asylum with the Department of Home Affairs and is waiting for the claim to be processed and a decision on her/his refugee status to be made. 
· Non-citizen or non-national : a person who does not have South African citizenship but who is in South Africa regardless of legal status.
· Foreigner: a person who is originally from another country. This term is very vague and does not have any legal meaning, since many people who were born outside South Africa and have been in the country for many years now have citizenship.
· Economic migrant: a person who has come to South Africa mainly for economic reasons. Many economic migrants have legal documents to be in the country, with work permits, corporate permits, or as traders or shoppers. 
· Undocumented migrant: a person who is in South Africa without legal documentation. Some people (see above) are undocumented because they have not yet been able to lodge an application for asylum with the DHA, due to administrative delays at DHA. They are not illegally in the country, since they have a right to apply for asylum. Undocumented migrants are often mistakenly presumed to be illegal migrants.
· Illegal immigrant: a person who is in South Africa without legal permission according to the Immigration Act or Refugees Act. Many undocumented migrants are economic migrants and so do not qualify for asylum or do not wish to apply. 
· Internally Displaced Persons (IDP): According to the UN Guiding Principles on Internal Displacement, IDPs are “persons who have been forced …to flee … their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognized state border.”   IDPs can be citizens or non-citizens, as long as there are forcibly displaced from the places of habitual residence.
Numbers

Establishing the number of migrants in any of the categories listed above is a difficult task. Often this is because they are moving within countries unobserved. Some numbers are known because they are administrative categories (e.g. recognized refugees, asylum seekers, persons with work permits, etc.), while others are especially difficult to establish, such as undocumented or illegal migrants. Many of the commonly quoted ‘statistics’ on illegal foreigners or Zimbabweans are not based on any solid supporting evidence.

· Legally recognized refugees: 36 800 (at end 2007 according to the Department of Home Affairs)

· Asylum seekers: 

· Total currently open asylum applications: 89,000 (at end 2007)

· New Asylum Applications in 2007: 45,673 (of which only 5,879 were decided, adding to the backlog)

· Economic migrants issued with individual work permits (not including corporate permits): 19 601 in 2006/7 (DHA)

· People deported: approx. 266 067 in 2006 (DHA). Estimates are of over 300 000 in 2007.

· Undocumented or illegal migrants: there is a wide range of estimates, but none are based on scientific evidence or national studies. The numbers of undocumented or illegal migrants cannot be derived from deportation numbers, since only some undocumented migrants are arrested and deported, and often the same person is deported several times. These numbers also depend on changes in policy: when SA and Mozambique introduced a free 30-day visa in 2005, most of the same Mozambicans who were previously entering the country illegally became legal.

· Zimbabweans: estimates range from 1-9 million, but there is no solid supporting evidence for any of these estimates. Since there were only 12 million Zimbabweans counted in the 2002 national Zimbabwean census, the higher numbers are unrealistic.  In many instances, Zimbabweans have been in South Africa for decades and are now presumed to be recent migrants.

Laws

· International Legal Instruments on migrant and refugee rights which SA has signed: 

· United Nations 1951 Convention relating to the Status of Refugees and 1967 Protocol

· OAU 1969 Convention Governing the Specific Aspects of Refugee Problems in Africa

· SADC Protocol on the Facilitating of Movement of Persons

· United Nations Convention on the on the Elimination of All Forms of Racial Discrimination
· Domestic Legal Instruments which apply to non-citizens:

· The Constitution, especially Chapter 2 (the Bill of Rights). Under the bill of rights, all people in South Africa, including  both documented and undocumented non-citizens, have rights to: 

· Life, dignity, equality before the law, administrative justice

· Basic education, basic health care, 

· Labour rights

· The 2002 Immigration Act (amended in 2004)

· The 1998 Refugee Act (currently being amended)

· Labour rights legislation

· Child rights legislation

· Health care access legislation

· Social Assistance Act

· South African Schools Act

NOTE:
As with all South African laws, the Acts should always be read in conjunction with their implementing ‘Regulations’
Some useful web-resources

	CoRMSA: 
	http://www.cormsa.org.za

	The Wits Forced Migration Studies Programme: 
	http://migration.org.za

	Lawyers for Human Rights Refugee Rights Project
	http://www.lhr.org.za 

	Southern African Migration Project: 
	http://www.queensu.ca/samp/

	Forced Migration Online  
	www.forcedmigration.org

	Reliefweb 
	www.reliefweb.int

	Global IDP Survey 
	www.nrc.no/idp.htm

	Southern Africa Humanitarian Information Network (SAHIMS) 
	www.sahims.net

	Migration Information Source:

 

	www.migrationinformation.org 



Contact Persons for further information

Migrant Rights and Protection of Migrant Rights
Mpilo Shange-Buthane OR Duncan Breen

Consortium for Refugees and Migrants in South Africa (CoRMSA)

011 717 7047, mpilosha@gmail.com, duncan.crmsa@gmail.com 
Policy, Urban government:

Prof. Loren Landau, 

Forced Migration Studies Programme

011 717 4038, loren@migration.org.za  

Access to basic services:  

Tara Polzer, Forced Migration Studies Programme

011 717 4084, 083 379 5295

tara.polzer@wits.ac.za 

Arrest, Detention, Deportation, Border Control:

Dr. Darshan Vigneswaran

Forced Migration Studies Programme

011 717 4031, darshan.vigneswaran@wits.ac.za 

Legal issues

Kaajal Ramjathan-Keough

Lawyers for Human Rights, 011 339 1960

 kaajal@lhr.org.za  
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